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Bank Financing on Accounts Receivable Loses Lien 
in Debtor’s Bankruptcy 


Under the law of New Hampshire, New York and other 
states a factor’s lien on accounts receivable is valid if (a) notice 
of the assignment is given to the account debtor, or (b) there 
is “a further or formal assignment of the account.” 

In the reported case banker took an assignment of all of 
borrower’s present and future receivables. The bank appar- 
ently found it unpracticable to give actual notice to each ac- 
count debtor as sales were made by the borrower and no such 
notice was given. In borrower’s bankruptcy banker contended 
that its lien on the future accounts was valid on the theory that 
the original factoring agreement assigning future accounts met 
the statutory requirements of “a further or formal assignment 
of the account.” The court held against the banker and denied 
the lien on the ground that the statute required a subsequent 
assignment of each receivable as it was accrued on the bor- 
rower’s book. 

An alternative ground of the court’s decision was that, since 
banker gave the borrower unfettered control of the proceeds of 
the receivables as they were collected, the assignment was a 
fraud on creditors. The court’s decision that banker must com- 
pel borrower to account, or exercise some control over the pro- 
ceeds collected of the assigned receivables is warning which 
bankers in all states will fail to heed at the peril of losing their 
factor’s lien. 

Bankers doing business in ‘states which have so called 
“validation statutes” should give serious consideration to their 
factoring practice in the light of the federal court of appeals 
ae 
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interpretation of such a statute in the present case. Manchester 
National Bank v. Roche, Federal Court of Appeals, First Cir- 
cuit, 186 Fed. Rep. (2d) 827. The opinion of the court is as 
follows: 







MAGRUDER, C. J.—This is an appeal from an order of the 
United States District Court for the District of New Hampshire, af- 
firming an order of a referee in bankruptcy which denied a petition by 
Manchester National Bank that the trustee for the bankrupt estate of 
Standard Construction Company, Inc., be directed to turn over to the 
said petitioner certain accounts receivable of the bankrupt corporation. 

On May 14, 1947 Manchester National Bank and Standard Con- 
struction Company entered into a factor’s lien agreement covering the 
company’s inventory and accounts receivable, under the provisions of 
C. 262-A, Rev. Laws of New Hampshire, as enacted in N. H. Laws 
1948, C. 161, and amended by N. H. Laws 1949, C. 156. The text of 
a portion of § 1 of C. 262-A and of § 5 in full will be found in the 
footnote.’ On the same day the statutory prerequisites for the valida- 




















1 “1. Factors Liens. If so provided by any written agreement, all factors shal] have 
a continuing general lien upon all merchandise from time to time consigned to or pledged 
with them, whether in their constructive, actual or exclusive occupancy or possession or 
not, and upon any accounts receivable or other proceeds resulting from the sale or other 
disposition of such merchandise, for all their loans and advances to or for the account 
of the person creating the lien (hereinafter called the borrower), together with interest 
thereon, and also for any commission, charges, and expenses properly chargeable against 
or due from said borrower and for the amount due upon any notes or other obligations 
given to or received by them for or on account of any such loans or advances, interest, 
commission, charges, and expenses, and such lien shall be valid from the time of filing the 
notice hereinafter referred to, and whether such merchandise shall be in existence at the 
time of the agreement creating the lien or at the time of filing such notice or shall come 
into existence subsequently thereto or shall subsequently thereto be acquired by the bor- 
rower; provided, that a notice of the lien is recorded, as hereinafter provided, stating 

’ [certain details of the transaction which need not now be set forth].” 


“5. Lien on Bills Receivable. If any agreement provides for a right to or lien upon 
accounts receivable or other proceeds arising out of the performance of work, labor or 
services or resulting from or which may result from a sale or sales of merchandise, whether 
or not such merchandise or a part thereof is subject to the lien. such right or lien upon 
such accounts receivable or the proceeds shall not be void or ineffectual as against creditors 
or otherwise by reason of failure to make or deliver a further assignment of any such ac- 
count; provided, a bill, invoice, statement or notice shall be mailed, sent or delivered to 
the person owing such account receivable stating in substance that the account is payable 
to the factor, and such mailing, sending or delivery of such bill, invoice, statement or 
notice shall have the same effect as a formal assignment of such account to the factor 
named therein; provided, however. that the making and delivery of any such further or 
formal assignment shall, in and of itself, give to the factor a right to or lien upon the 
account receivable assigned and to the proceeds thereof, effectual as against all claims of 
creditors of the assignor, irrespective of whether or not such bill, invoice, statement or 
notice shall be mailed, sent or delivered to the person owing such account receivable 
stating in substance that the account is payable to the factor. If merchandise sold, or 
any part thereof, is returned to or recovered by the assignor from the person owing the 
account receivable and is thereafter dealt with by him as his own property, or if the 
assignor grants credits, allowances or adjustments to the person owing an account re- 
ceivable, the right to or lien of the factor upon any balance remaining owing on such 
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tion of the lien on inventory were fulfilled by the posting of notice and 
the recording prescribed in §§ 1 and 2 of the Act;? and shortly there- 
after a notice was pasted in the front of the accounts receivable ledger 
of the company stating that such accounts were assigned to Manchester 
National Bank. However, the referee found, and the finding is undis- 
puted, that prior to November 1, 1948, no notice of assignment was 
given to any debtor in such accounts receivable. On or about November 
1, 1948, the bank did instruct Standard Construction Company to 
stamp its invoices and statements with notice of the assignment. 


The company filed a voluntary petition in bankruptcy on January 
25, 1949, and was later duly adjudged a bankrupt. In denying the 
bank’s petition for a turnover of the accounts receivable, the referee 
held (1) that the bank had failed to perfect a valid lien on such ac- 
counts prior to four months before the filing of the petition in bank- 
ruptcy, and that the belated notification of the assignment, given to 
debtors within the four-month period, was an attempted preference 
under § 60 of the Bankruptcy Act, 11 U.S. C. A. § 96; and (2) that 
the retention by the bankrupt of dominion over the accounts receivable 
and the proceeds thereof made the assignment voidable as a fraud on 
creditors within the doctrine of Benedict v. Ratner, 1925, 268 U. S. 
353, 45 S. Ct. 566, 69 L. Ed. 991. The district court rested its af- 
firmance of the referee’s order on the first ground taken by the referee, 
and did not consider the alternative. 


In determining whether the lien on the bankrupt’s account receiv- 
able had become perfected more than four months prior to January 25, 
1949, we must of course look to the New Hampshire law, Benedict v. 
Ratner, supra; In re Robert Jenkins Corp., 1 Cir., 1927, 17 F. 2d 555, 
and in particular to the somewhat obscure provisions of § 5 of C. 262-A, 
quoted above in the footnote. It is stated in appellant’s brief that the 
“sole question presented by this appeal is whether the statutory re- 
quirements of section 5 of the New Hampshire Factors Lien Act were 
met prior to the four-month period as to certain of the bankrupt’s 
accounts receivable. If the answer is in the affirmative, the factors lien 
thereon was perfected before the four-month period and there was no 
preference under section 60, sub. a, of the Bankruptcy Act’ 


accounts receivable and his right to or lien upon any other account receivable assigned to 
him shall not be invalidated, irrespective of whether the factor shall have consented to 
the acts of the assignor.” 

2 The requirement in § 1 that notice of the lien be posted at the premises was deleted 
in N. H. Laws 1949, c. 156. 

8 Appellant does not advance the contention that any of the accounts here in question 
resulted from the sale of merchandise on which the bank had a lien, and that under the 
provisions of § 1 of C. 262-A the lien, not only upon such merchandise but also upon 
any accounts receivable resulting from the sale thereof, became valid from the time of 
the filing of the notice therein referred to, “whether such merchandise shall be in exist- 
ence at the time of the agreement creating the lien or at the time of filing such notice 
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In substance § 5 provides two alternative methods for effectuating 
the factor’s lien agreement with regard to accounts receivable: (1) By 
the giving of notice of the assignment to the account debtor, or (2) by 
making and delivering a “further or formal assignment” of the account. 
Since it is a fact that prior to November 1, 1948 no such notice of as- 
signment was sent to the account debtors, it must follow that the lien 
was not perfected more than four months before bankruptcy unless the 
second statutory alternative was complied with, that is, unless Standard 
Construction Company made a “further or formal assignment” to the 
bank of the accounts now in question. Subsequent to the execution of 
the factor’s lien agreement on May 14, 1947, no instrument in the na- 
ture of an assignment of the accounts was ever executed by the bank- 
rupt. But appellant contends that such “further or formal assign- 
ment” within the meaning of § 5 of the Act may be found in the terms 
of clause (3) of the factor’s lien agreement itself. The said clause (3) 
provided as follows: “The Borrower agrees to accept the advances 
made or to be made, on the said line of credit in accordance with the 
terms hereof, and agrees to sell, assign, transfer and pledge, and does 
hereby sell, assign, transfer and pledge to the Bank all of the merchan- 
dise, inventory and accounts receivable owned by it (described in Sched- 
ule A attached hereto), and also agrees to and does hereby, sell, assign, 
transfer and pledge to the Bank any and all merchandise, inventory 
and accounts receivable of any kind, nature and description whatsoever 
that subsequently may be acquired by the Borrower, and whether or 


or shall come into existence subsequently thereto or shall subsequently thereto be acquired 
by the borrower.” 

There would be two objections to such a contention. In the first place, though the 
statute is hardly a model of the draftman’s art, it would seem, from a reading of § 1 
in conjunction with § 5, that the only lien which may be perfected under § 1 by the 
filing of the notice is a lien upon merchandise or stock in trade (conceived of as a 
“floating mass”, see infra this opinion). Section 5 is the section which deals compre 
hensively with the creation of liens on accounts receivable, and it seems that, to be a 
valid lien on accounts receivable, even on accounts receivable resulting from the sale of 
merchandise, the lien must be perfected in one of the two alternative methods described 
in § 5 “whether or not such merchandise or a part thereof is subject to the lien.” In the 
second place, even if the above-suggested contention were well taken, the burden would 
be upon the petitioner for a turn-over order to show which of the accounts receivable 
in question were in fact the result of the sale of merchandise upon which the factor had 
a lien; and this the bank made no effort to show, in the hearing before the referee, 90 
far as the record discloses. Indeed, the bank failed to show that any of the particular 
accounts receivable came into existence more than four months before the filing of the 
petition in bankruptcy. On ‘the bank’s theory of the case, as appears below, by virtue 
of the language in the factor’s lien agreement purporting to be a general assignment of all 
present and future accounts receivable, a lien upon each future account receivable was 
automatically perfected at the moment it was acquired by the bankrupt. But on this 
theory, if the accounts receivable which the bank was seeking to have the trustee turn 
over came into existence within the four-month period, the creation of a lien thereon, 
also necessarily within the four-month period, would clearly be a preference. As t 
whether it would be a voidable preference under § 60, sub. b, of the Bankruptey Ast, 
the bank makes no claim that during the four-month period it was lacking in “reasonable 
eause to believe” that Standard Construction Co., Inc., was insolvent. 
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not resulting from the sale or other disposition of any of said merchan- 
dise, inventory and accounts receivable.” 

This clause does by its terms purport to be an agreement to assign 
and a general assignment in praesenti of all existing and future ac- 
counts receivable; and it is contended that, as each account material- 
ized in the future course of business, appellant’s lien automatically at- 
tached thereto. 

The bank’s contention in this regard has apparently not been dis- 
cussed in any New Hampshire cases, and the statute itself gives no 
specific answer. Nor has there been, so far as we can find, any au- 
thoritative interpretation of the phrase “further or formal assign- 
ment,” found also in § 45 of the N. Y. Personal Property Law, McK. 
Consol. Laws, c. 41, from which C. 262-A, Rev. Laws of N. H., was 
apparently derived almost verbatim. In Bloch v. Mill Factors Corp., 
2 Cir., 1941, 119 F. 2d 536, 538, 134 A. L. R. 1188, it is said: “Section 
45 [of N. Y. Personal Property Law] provides two alternative methods 
by which a merchant can give to a factor a lien upon his accounts re- 
ceivable: first, by a general agreement that the factor shall have such 
a lien, which must be implemented by notice to each of the merchant’s 
customers that the account is payable to the factor; and second, by a 
separate assignment of each account to the factor of which he need not 
advise the customer. ‘The defendant followed both methods and the 
trustee does not question the validity of the assignments, so far as 
concerns the accounts themselves.” 

While the above-quoted language was by way of dictum, since in 
the Bloch case the corporation had executed a separate assignment of 
each account as it came into existence, it does lend some support to the 
conclusion we have reached that a purported general assignment of 
future accounts, contained in the factor’s lien agreement itself, is in- 
sufficient to perfect a lien on such accounts under § 5 of C. 262-A. The 
interpretation thus made in the Bloch case seems to have met with ap- 
proval in 4 Collier, Bankruptcy { 70.83 n. 12 (14th ed. 1942). 

We do not decide that a clause in the factor’s lien agreement itself 
can never be an effective assignment of accounts in existence when the 
agreement was excuted, though the statutory reference to a “further” 
assignment might raise some doubt on this pot. What we do hold is 
that to perfect the lien on future accounts, the after-acquired accounts 
must be assigned as or after they come into existence; that the statute 
does not contemplate a general assignment of future accounts. 

Several considerations lead us to this conclusion. 

First, the language of § 5 seems most naturally to refer to assign- 
ments of existing, ascertained accounts. Indeed the word “assignment” 
normally imports a present transfer by the assignor; and the assigner 
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cannot presently transfer an interest which he has not yet acquired, 
though he may contract to assign such an interest in the future upon 
his acquisition of it. 

Second, it is not without significance that in § 1 of C. 262-A the 
New Hampshire legislature specifically provided that the lien on mer- 
chandise would be valid from the time of filing the prescribed notice 
“whether such merchandise shall be in existence at the time of the agree- 
ment creating the lien or at the time of filing such notice or shall come 
into existence subsequently thereto or shall subsequently thereto be ac- 
quired by the borrower.” In other words, the res which is the subject of 
the lien provided in § 1 is the merchandise or stock in trade, conceived 
of as a unit presently and continuously in existence—a “floating mass,” 
the component elements of which may be constantly changing without 
affecting the identity of the res. Cf. Hopkins v. Baker Bros. & Co., 
1894, 78 Md. 368, 28 A. 284, 22 L.R.A. 477; Pullman’s Palace Car Co. 
v. Pennsylvania, 1891, 141 U. S. 18, 26, 11 S. Ct. 876, 35 L. Ed. 618. 
So conceived, it is not inconsistent with the existence of the lien or float- 
ing charge on the inventory, as it may be made up at any particular 
time, that the borrower is free to withdraw an item from stock for sale 
in the regular course of business, without any obligation to account 
to the lienholder for the proceeds. Colbath v. Mechanicks National 
Bank of Concord, 1950, 96 N. H. 110, 70 A. 2d 608. By analogy it 
might be possible to treat a merchant’s accounts receivable as a unit 
presently and continuously in existence, the component elements of 
which (the particular accounts) may be constantly changing, without 
affecting the identity of the res; so that a general assignment by way 
of security of accounts receivable present and future might be deemed 
to create in praesenti a lien upon this enduring unit, the accounts re- 
ceivable, which lien would persist as a floating charge upon such res, 
however much its component elements might change from time to time 
by the payment of old accounts and the creation of new ones. But 
when the legislative explicitness in § 1 of C. 262-A is contrasted with 
the language of § 5, it would be quite far-fetched to read into § 5 any 
such sophisticated concept as suggested above. 

Third, and perhaps most persuasive, is the definition of accounts 
receivable given in C. 263-A of N. H. Rev. Laws, enacted in N. H. Laws 
1945, C. 19. Chapter 263-A, which has been commonly called a “vali- 
dation statute,” see Koessler, New Legislation Affecting Non-Notifica- 
tion Financing of Accounts Receivable, 44 Mich. L. Rev. 563, 594-600 
(1946), is captioned “Assignments of Accounts Receivable,” and is 
partly concerned, as is C. 262-A, with the validity of assignments of 

accounts receivable as against creditors of the assignor. The two chap- 
ters are obviously in pari materia and should be read together. Chap- 
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ter 268-A provides in substance that after an assignee of an. account 
receives a written assignment in good faith and for value, whether or 
not notice of the assignment has been given to the account debtor, “no 
existing or future creditor of the assignor and no subsequent assignee 
shall or can acquire any right, title, lien or interest in or to such ac- 
count, or any proceeds thereof . . . equal or superior to or in diminu- 
tion of the rights of the assignee under such assignment.” In the defini- 
tions in § 1 of C. 263-A it is provided: “ ‘Account’ means an account 
receivable. It includes sums owing, although not yet payable, under an 
existing contract, but not sums to become due for goods not yet com- 
pleted or services not yet rendered.” Since the legislature evidently 
does not contemplate under C. 263-A that a lien upon an account re- 
ceivable may be perfected unless there has been an assignment thereof 
after the account has come into existence, it seems to us that § 5 of 
C. 262-A, even if deemed to be somewhat ambiguous, should be given 
an interpretation in harmony with the provisions of C. 263-A. 


For these reasons we conclude that language in a factor’s lien agree- 
ment, under § 5 of C. 262-A, purporting to be a present assignment of 
future accounts receivable is not affective automatically, and without 
more, to create a valid lien on such accounts as they come into existence 
in the future. 


It is true, as appellant points out, that since under § 5 no notice 
need be given either to the customers whose accounts are assigned or 
to the creditors of the assignor, it is perhaps of little practical impor- 
tance whether the “assignment” includes future or only existing ac- 
counts. However, the legislature has drawn such a distinction in 
§ 263-A, and we believe that such a distinction is also implicit in the 
natural reading of § 5 of C. 262-A. Under this interpretation, the 
general language of assignment in clause (3) of the factor’s lien agree- 
ment might well have been effective as to any accounts which were in 
existence on May 14, 1947, when the agreement was executed, but ap- 
pellant apparently does not claim that any of the accounts here in 
dispute were in existence at that time. 


We think, also, that the order under review may properly be af- 
firmed on the alternative ground taken by the referee, namely, that re- 
tention by the borrower, with the bank’s assent, of complete dominion 
over the assigned accounts and their proceeds, rendered the assignment 
void as a fraud on creditors under the doctrine of Benedict v. Ratner, 
268 U. S. 358, 45 S. Ct. 566, 69 L. Ed. 991. The factor’s lien agree- 
ment provided, in paragraph (11): “If and to the extent required by 
the Bank, the Borrower shall deposit or permit to be deposited in a 
special cash collateral account . . . such of the proceeds of the collateral 
as the Bank shall not require to be applied on the indebtedness and 





we THE BANKING LAW JOURNAL 


withdrawals from any such special cash collateral account shall be 
made by the Borrower only upon such terms and conditions, and under 
such supervision as the Bank may from time to time prescribe.” ['The 
term “collateral” as here used in the phrase “proceeds of the collateral” 
is earlier defined in the agreement as including accounts receivable 
which are made subject to the lien.] The referee found that “there ap- 
pears no evidence that the petitioner herein, prior to November 1, 
1948, required the bankrupt corporation to account for the Accounts 
Receivable, or further, required [d] it to turn such proceeds over to 
the petitioner for credit on the indebtedness which they secured. It 
therefore follows that the bankrupt corporation retained dominion and 
control over the Accounts Receivable with the right to use the proceeds 
collected by it for its own purpose.” In fact the assistant cashier of 
the bank testified that as a matter of banking procedure under a fac- 
tor’s lien agreement “we do not ask for the actual payment of receiv- 
ables as they are received by the corporation unless we want the loan 
reduced”; that the bank works on a percentage basis, and as long as 
“the ledgers are satisfactory to us we do not ask for each account to 
be paid to us by the account funds received.” It was not until within 
the four-month period prior to bankruptcy that the bank proceeded to 
assert dominion over the accounts receivable and to demand that the 
proceeds of collections be turned over to it. 


In the Ratner case the borrowing corporation, more than four 
months before it was adjudged bankrupt, purported to make a general 
assignment of future accounts receivable as security for a loan. Under 
the agreement, the receivables were to be collected by the borrower. 
Until demand was made by the lender, the borrower, as in the case at 
bar, was not required to apply any collections to the repayment of the 
loan nor to account in any way to the lender, but was at liberty to use 
the proceeds of all accounts collected as it might see fit. The Supreme 
Court, in an opinion by Justice Brandeis, held, 268 U. S. at 360, 45 
S. Ct. at 568, 69 L. Ed. 991, that under the law of New York “a trans- 
fer of property as security which reserves to the transferor the right 
to dispose of the same, or to apply the proceeds thereof, for his own 
uses, is, as to creditors, fraudulent in law and void”; and held, also as 
a matter of New York law, that the same rule was applicable to assign- 
ments of accounts receivable. 


While there are no New Hampshire cases on this point involving 
accounts receivable, it seems to be clear, at least prior to the enact- 
ment of C. 262-A, that the New Hampshire courts recognized the rule, 
with regard to merchandise, that an understanding or agreement be- 
tween a chattel mortgagor and mortgagee that the mortgagor shall be 
free to sell the chattels on his own account renders the mortgage void 
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as to creditors. See In re Kibbie, D. C. D. N. H. 1934, 8 F. Supp. 809; 
In re Streeter, D. C. D. N. H. 1934, 8 F. Supp. 809; In re Streeter, 
D.C. D. N. H. 1927, 20 F. 2d 157; Putnam v. Osgood, 1872, 52 N. H. 
148. Section 1 of C. 262-A seems to have changed this rule so far as 
concerns the retention of dominion by a mortgagor of chattels,* and 
the New Hampshire court has accordingly held that the sale of mer- 
chandise without an obligation to account for the proceeds does not 
render invalid a factor’s lien on the merchandise remaining in stock. 
Colbath v. Mechanicks National Bank of Concord, supra, 1950, 96 
N. H. 110, 70 A. 2d 608. In the Ratner case itself, the Supreme Court 
observed that the provisions of § 45 of the N. Y. Pers. Prop. Law, 
substantially identical with § 1 of C. 262-A, N. H. Rev. Laws, might 
well have done away with the rule that retention of possession of chat- 
tels by the mortgagor with power of sale for his own benefit is fraudu- 
lent as to creditors, see 268 U. S. at 361, n. 11, 45 S. Ct. at 568, 69 
L. Ed. 991, but such fraudulent conveyance doctrine was held to be 
still applicable so far as concerned the assignment of accounts 
receivable, 


The legislature of New Hampshire seems to have chosen, in § 5 of 
C. 262-A, not to abrogate entirely the rule of Benedict v. Ratner but 
rather to qualify it, so as to render it inapplicable to certain extreme 
situations in which Benedict v. Ratner had been held applicable in other 
jurisdictions. The last sentence of § 5 provides: “If merchandise sold, 
or any part thereof, is returned to or recovered by the assignor from 
the person owing the account receivable and is thereafter dealt with 
by him as his own property, or if the assignor grants credits, allow- 
ances or adjustments to the person owing an account receivable, the 
right to or lien of the factor upon any balance remaining owing on such 
account receivable and his right to or lien upon any other account re- 
ceivable assigned to him shall not be invalidated irrespective of whether 
the factor shall have consented to the acts of the assignor.” Certainly 
these restrictions upon the application of the rule of Benedict v. Ratner 
would have been superfluous, except upon the assumption that under 
the New Hampshire law retention by the borrower of dominion over his 
accounts receivable would render his purported assignment of such 
accounts void as against his creditors. See Koessler, New Legislation 
Affecting Non-Notification Financing of Accounts Receivable, 44 
Mich. L. Rev. 563, 595-96, especially note 139 containing a comment 
upon a substantially identical provision of § 5, Laws of Mass. 1945, 
C. 141. 


The order of the District Court is affirmed. 


# See footnote 1 supra. 
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Bank Liable to Depositor for Paying Stale Check 
Notwithstanding Lapse of Stop Payment Order 


Bankers stop payment order signed by depositor provided: 


“This notice . . . shall be deemed revoked three months 
after date hereof unless renewed by similar notice signed by 
the undersigned and actually received by you.” 


‘lwenty-seven months after the issuance of this stop order 
banker inadvertently made payment of the check on which 
payment had been stopped. Even though no renewal of the 
stop order had been made the court disregarded the revocation 
provision and held that the check was so stale that bankers 
payment without inquiry was improper and that banker must 
restore the amount of the check to its depositor’s account. 
Goldberg v. Manufacturer’s Trust Co., Municipal Court of 
New York, 102 N. Y. Supp. (2d) 144. The opinion of the 
court is as follows: 


SILVERMAN, J.—This is an action by a depositor against the 
defendant bank to recover the sum of $198.80 based upon the follow- 
ing facts: On October 9, 1946, the plaintiff drew a check in the sum 
of $198.80 to the order of cash against his account maintained with 
the defendant. On the same day, this check was delivered to a concern 
as payment for merchandise which was never delivered. On the fol- 
lowing day, October 10, 1946, plaintiff stopped payment on this check 
and signed a “stop payment order” which contained a provision as 
follows: “This notice ... shall be deemed revoked three months after 
the date hereof unless renewed by similar notice signed by the under- 
signed and actually received by you.” 


No renewal notice was ever signed by the depositor. On January 
19, 1949, more than 27 months after the date appearing on the check, 
the check was paid by the bank and the amount thereof charged 
against the account of the plaintiff. At the trial, the plaintiff proved 
to the satisfaction of the Court that he was damaged to the extent 
of the amount of the check. The bank representative admitted that 
the payment was made through an oversight of a bank clerk. 


In view of the foregoing, the question involved is whether or not a 
depositor may recover from a bank moneys paid by it on this “stale” 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1474. 
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check. The bank’s representative admitted that the bank ne a 
check “stale” if it is more than three months old. 

Paton, in his Digest of Legal Opinions, Volume 1, 1940 Edition, 
§ 20 at Page 1107, discusses the problem: “A check presented for 
payment an unusually long period of time after its date is considered 
stale, and puts the drawee bank upon inquiry before making payment. 
As a matter of practice, a drawee bank is justified in withholding pay- 
ment of a check presented more than one year after date.” 


Redfield, in his Law of Commercial Paper, § 584, states: “There 
are one or more old cases and some textbook statements to the effect 
that a bank is ‘put on notice’ by the extended age of a check, that 
something may be wrong and that it pays at its peril... . The practical 
way out of this dilemma has already been indicated, and is the simple 
expedient of making inquiry.” 

These and other text writers on the subject indicate that payment 
of a stale check involves risk, peril and a duty to inquire. In the 
instant case, the defendant made no inquiry before making payment 
of the stale check. 

In Cowing v. Altman, 71 N. Y. 435, at page 440, the Court in 
discussing the effect of the payment by a bank of a check 14 months 
after the date appearing on the face thereof, stated: “The claim by 
the defendant that the check was dishonored when it came to the pos- 
session of the bank, rests upon the fact that it was dated March 8, 
1871, about 14 months before the time the bank received it. That such 
a lapse of time between the date and transfer of a check affords a just 
presumption of dishonor, cannot, we think, be doubted. The date of 
a note or check is prima facie evidence of the time it was made and 
had its inception. (Chitty on Bills, 148; Byles on Bills, 77). And a 
check found in the hands of the payee or third person 14 months after 
its date, in the absence of explanation, must be deemed to be dis- 
credited. . . . But the retention of a check by the holder for a consider- 
able time, without presentment, where no defense exists to it, is unusual, 
and this circumstance is sufficient to put a party taking it upon inquiry, 
and a check dated as in this case, several months before its transfer, 
and which might have been presented at, or soon after its date, will, in 
the absence of explanation, be treated as overdue and dishonored, 
whether it has been actually, presented or not, so as to let in de- 
fenses existing between the drawer and payee.” 

n Williamson v. Brown, 15 N. Y. 354, at page 360, Selden, J., 
cites Baron Alderson’s rule set forth in Whitebread v. Goulnois 
(1 You. & Coll. Ex. R. 308) as follows: “When a party having 
knowledge of such facts as would lead any honest man, using ordinary 
caution, to make inquiries, does not make, but on the. contrary 
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studiously avoids making, such obvious inquiries, he must be taken to 
have notice of those facts, which, if he had used such ordinary diligence, 
he would readily have ascertained.” 


Had the bank made inquiry before paying the check, it would have 
ascertained from its own records that a stop payment order had been 
placed against the check, even though by its provision it wes revoked and 
nullified after the lapse of three months. This knowledge, together 
with the fact that it was a stale check, placed the burden upon it to 
inquire of the maker before making payment. Having failed in its 
duty to so inquire, it is chargeable with the knowledge it would have 
acquired, had inquiry been made. If inquiry had been made, it would 
have learned that the maker did not want the check to be paid and had 
a legal defense for its non-payment. 


Judgment for the plaintiff for the sum of $198.80 with interest. 
Ten-day stay of execution. 


Right of Purchaser Paying Seller’s Mortgage to 
Restitution from Bank when Seller’s Title Fails 


Banker had a $1000 mortgage on Cassaro’s car. Cassaro 
sold the car to Hilliard, a used car dealer, who paid banker 
the $1000 and paid the remainder of the purchase price to 
Cassaro. Hilliard reconditioned the car and resold it. He 
then learned that the car had been originally stolen from Gen- 
eral Petroleum. He then paid General Petroleum the fair 
value of the car and brought suit against banker for $1000. 
The court held in favor of banker on the ground that the 
mutual mistake of banker and Hilliard as to the ownership 
of the car was no ground for restitution of the amount paid 
in discharging the mortgage. 

The opinion cites a New York case which held against 
banker in an apparently identical situation. In order to avoid 
being tripped un by such a decision in other states bankers 
generally should expresslv state in writing that thev do not 
warrant the validity of their mortgage when releasing it in 
favor of a purchaser from the mortgagor. Hilliard v. Bank 
of American Nat. Trust & Savinas Ass’n., California District 


NOTE—FPor similar decisions see B. L. J. Digest (Fifth Edition) 8884. 
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Court of Appeal, 228 Pac. Rep. (2d) 327. The opinion of 
the court is as follows: . 


GOODELL, J.—Appellant is a used car dealer, and on April 21, 
1947 one Cassaro drove a 1941 Buick into his lot in Oakland and 
offered it for sale at $1,250. The car had no license plates, but a 
sticker on its windshield indicated that they had been applied for in 
Oklahoma. Cassaro informed appellant’s manager, Paul Murray, 
that respondent bank held a chattel mortgage on the car. 

When Murray telephoned to verify this, the bank’s representative 
stated that it was the legal owner of the car and that its claim 
amounted to $1,008.37. Murray, acting for appellant, agreed to pay 
Cassaro $1,250 for the car, mailed the bank a check for $1,008.37, 
paid Cassaro the difference, and took delivery of the car, all on the 
same day. About a month later the bank sent appellant the pink slip 
purporting to be the certificate of ownership, as soon as it came from 
the motor vehicle department. 

After reconditioning the car, and about four months after the 
sale, appellant sold it to one Warren. It later turned out that every- 
body concerned had been dealing with a stolen car which belonged to 
General Petroleum Corporation. 


When Warren made claim on appellant, the latter promptly paid 
General Petroleum Corporation $1,400, the value it placed on the car, 
thus making good Warren’s title. Appellant then brought this action 
against the bank for the $1,008.37. The court rendered judgment 
in favor of the bank for costs, and this appeal was taken. 


Appellant’s position is that the bank dealt with the car as the 
owner thereof because of the language of sec. 67, Vehicle Code, which 
defines “legal owner”, inter alia, as “the mortgagee of a vehicle”. 
While conceding the general rule that “a lien . . . transfers no title,” 
sec. 2888, Civ. Code, appellant argues that the peculiar provisions of 
sec. 67 are specific and therefore controlling over sec. 2888 whenever 
motor vehicles are concerned. From this premise he argues that there 
was a failure of consideration since he, a bona fide purchaser of the 
car, paid the bank the amount it demanded “for sale of the legal 
title’, and is now entitled to restitution because it turned out that 
the bank had no title, the car having been a stolen vehicle. 


It is perfectly clear that while sec. 67 calls a mortgagee a “legal 
owner”, such legislative fiat does not alter the settled rule that a mort- 
gagee has no title. In re Senetos, D. C., 29 F. 2d 854. The words 
“legal owner” were employed in sec. 67 only in a “special sense”, 
Jolly v. Thornton, 40 Cal. App. 2d Supp. 819, 821-822, 102 P. 2d 
467, so special, indeed, that the definition does not even apply or extend 
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to all parts of the self-same code, for sec. 402 thereof, which deals with 
liability of owners for negligence, provides in subd. (f) that “A chattel 
mortgagee of a motor vehicle out of possession shall not be deemed 
an owner within the provisions of this section”. See Graf v. Harvey, 
79 Cal. App. 2d 64, 70, 179 P. 2d 348. Hence the premise on which 
appellant’s argument is built is not a valid one. 


Secondly, appellant’s contention that he bought the car from the 
bank and paid it $1,008.37 “for sale of the legal title”, is contradicted 
by his verified complaint, wherein he alleges that Cassaro, the pur- 
ported owner, agreed to sell the car to plaintiff; that defendant held 
a purported chattel mortgage on which there was an unpaid balance 
of $1,008.37, and that plaintiff, “in order to consummate such sale 
and to acquire clear title to said automobile, did pay off, by check, 
said purported chattel mortgage to the defendant” in the amount of 
- $1,008.37 “and the said defendant did release said purported chattel 
mortgage; ...”. Since the bank’s status as a (purported) chattel 
mortgagee was thus admitted by plaintiff’s own complaint, and owner- 
ship was never in issue, appellant cannot now contend that the bank 
was anything but a mortgagee. 


Thirdly, it cannot be claimed that Murray, with almost 20 years’ 
experience in buying and selling automobiles, did not know that the 
bank was merely a mortgagee. He testified on cross-examination that 
he understood the bank held a chattel mortgage and that Cassaro 
“wanted us to pay off the loan ... and the balance due to him.” Also: 
“Q. Well you know sufficient of the motor vehicle registrations ex- 
pressions? A. Yes,I do. Q. And a legal owner doesn’t actually mean 
as it does in other transactions? A. That is right. It is a little dif- 
ferent terminology than saying a chair, for instance.” By this simple 
illustration he showed that he knew that the legal owner of a chair 
held title to the chair, not merely a mortgage on it. He knew, more- 
over, that the bank did not have possession, because Cassaro drove 
the car into appellant’s place of business, and by offering to sell it for 
$1,250 and accepting that price, exercised an owner’s dominion over it. 


It is an undisputed fact that Cassaro borrowed approximately 
$1,000 from the bank and gave a promissory note therefor. It may 
be conceded that, had the bank attempted to foreclose its chattel 
mortgage it would have found its “security” valueless. But it was still 
entitled to a personal judgment on the obligation evidenced by the 
note. Frost v. Witter, 182 Cal. 421, 428, 64 P. 705; Gaffner v. 
American Finance Co., 120 Wash., 76, 206 P. 916, 28 A. L. R. 624. 
“The debt, note or other obligation is the principal thing, the duty to 
pay or perform which is none the less binding because it is secured 
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by mortgage”. 17 Cal. Jur. pp. 710-11. The lien is accessory to the 
principal debt, sec. 2909, Civ. Code. 

By appellant’s own admissions he paid off the note to the bank in 
order to consummate the sale of the car. He made the payment volun- 
tarily, on Cassaro’s written authorization, hence for his account, and 
just as if he had paid Cassaro the whole $1,250 and the latter had 
then paid off the bank out of that sum. See Gaffner case, supra, 206 
P. at page 918. 


The bank, when it lent Cassaro $1,000 believed him to be the owner 
of the car; appellant when he paid $1,250 for the car believed Cassaro 
to be its owner; both were mistaken, but such type of mistake in the 
present circumstances is no basis for an action by one innocent party 
against another for restitution. 


The facts in the Gaffner case, supra, were identical with the facts 
herein. The only differences between them (which are but incidental 
and immaterial) are that there (a) the mortgagee was a finance com- 
pany instead of a bank; (b) the mortgagor of the stolen car was 
himself the thief (which is by no means a certainty herein) and (c) the 
mortgage was paid off at the finance company while here the check for 
$1,008.37 was mailed, accompanied by a letter and a printed pay-off 
slip signed by Cassaro authorizing the bank to accept from appellant 
the $1,008.37 “being the balance due on my account”. There the 
judgment was for defendant finance company and the appellant urged, 
as this appellant urges, that where one pays money to another through 
mistake he is entitled to recover it back from the payee. The court 
held: “The general rule is that an action for money had and received 
can be maintained whenever one has received money from another by 
mistake, and which the receiver ought not, in equity and good con- 
science, to retain. We are of the opinion, however, that the facts of 
this case do not come within that rule. The respondent had made a 
bona fide loan to Hughes, not upon a forged note, but upon that given 
by the borrower himself. Hughes actually became indebted to the 
respondent. It is true the mortgage given to secure the indebtedness 
was upon a stolen machine, and was consequently fraudulently made 
and probably invalid, but the mortgage was a mere incident of the 
loan. Though the mortgage was invalid and worthless, the debt it 
secured was actual and enforceable. The appellant tried to purchase 
Hughes’ automobile, but wished it to be clear of the apparent incum- 
brance. The money which was paid to the respondent was to dis- 
charge a bona fide indebtedness; consequently, it cannot be said that 
there was no consideration for the payment, or that the respondent 
cannot, in good conscience, keep the money. The situation is different 
than in those cases where both the note and mortgage were tainted with 
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fraud. Here there was no mistake as to the indebtedness which was 
paid.” 

Appellant relies on Ritter v. Manhattan A. F. Corp., 5 N. Y. S. 2d 
778 as being on all fours. That case was before the Supreme Court, 
Appellate Term, on appeal from the Municipal Court. The per 
curiam opinion which does not pretend to give the facts in any detail, 
and cites no authority, reads: “Both parties to the transaction 
honestly believed that Smith, the chattel mortgagor, was the owner 
of the car stolen by him. Appellant, under a mutual mistake of fact, 
paid the balance due on the chattel mortgage to the respondent, the 
assignee of the chattel mortgagee. The car having been delivered 
to the true owner, there was a failure of consideration entitling the 
appellant to recover back what was paid, from the respondent, upon 
whom the loss should properly fall.” 


If we assume that the facts were parallel, there remains the Gaffner 
case where the facts and the law are discussed in detail and a conclusion 
reached contrary to that of the New York case. The reasoning of the 
Gaffner case commends itself to us and we are prepared to follow it 
rather than the Ritter case. 


The Gaffner case disposes of appellant’s second, third and fourth 
points, namely, unjust enrichment, mutual mistake of fact, and failure 
of consideration. His two remaining points are, first, that ‘Where 
one of two innocent persons must suffer by the act of a third, he, by 
whose negligence it happened, must be the sufferer.” Sec. 3543, 
Civ. Code. Appellant cannot point to any negligence of the bank 
which caused appellant’s loss. It is argued that appellant relied on 
the fact that the bank had lent money on the car. The bank believed 
the car to be Cassaro’s but no legal liability can be predicated on this 
mistake. It did nothing to induce appellant to buy the car or pay off 
the note; it simply told appellant that $1,008.37 would settle its claim, 
and that it had taken a chattel mortgage, all of which was true. 


Appellant’s fifth contention, that there was a breach of implied 
warranty, is based on a false premise. Counsel cite sec. 1756, Civ. Code, 
which deals with “Warranties on sale of document”. The bank did not 
sell its note or mortgage. Appellant alleged that he, “to acquire clear 
title to said automobile, did pay off, by heck, said purported chattel 
mortgage . . . and the said defendant did release said purported chattel 
mortgage”. Nothing was “sold” but the Buick, and that was sold by 
Cassaro (not the bank), according to appellant’s own pleading. The 
bank made no warranties to appellant. Appellant simply inquired, and 
found out that Cassaro owed the bank $1,008.87, and without further 
ado paid it off. There was no assignment of either the note or the 
mortgage, but an extinguishment of both the debt and the lien. 
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Appellant relies on National Shawmut Bank of Boston v. Fidelity 
Mutual Life Ins. Co., 1945, 318 Mass. 142, 61 N. E. 2d 18, 150 
A. L. R. 478, but the opinion therein itself, at 61 N. E. 2d 21, 159 
A. L. R. 483-484, differentiates that case from Gaffner v. American 
Finance Co., supra. In the Gaffner case the court said: “The situa- 
tion is different than in those cases where both the note and mortgage 
were tainted with fraud. Here there was no mistake as to the indebted- 
ness which was paid.” (Emphasis added). In the Shawmut Bank 
case Schneierson, whose name had been forged as the maker of the 
notes and the assignor of the insurance policies, by Meissel, was never 
indebted to the defendant insurance company, which had received 
from the Shawmut Bank the money to pay off the supposed indebted- 
ness. Here Cassaro had become the respondent bank’s debtor in a 
routine banking transaction and had given it a genuine promissory 
note. The court in the Shawmut Bank case, after citing the Gaffner 
case (among others) says: “The case at bar differs from the cases 
just discussed primarily in the fact that in this case the defendant 
had no valid claim against its supposed debtor, Schneierson, or against 
anyone, except its claim against Meissel for the forgery.” [318 Mass. 
142, 61 N. E. 2d 21.] When the court thus distinguishes the Gaffner 
case it likewise distinguishes the instant case, since the facts in both 
are substantially the same. 

The judgment is affirmed. 


NOURSE, P. J., and DOOLING, J., concur. 





Banks Prepayment Charge as Violation of 
Usury Statute 


Last August the Supreme Court of New York reached the 
startling conclusion that a banker’s exaction of a charge for 
the privilege of prepaying a mortgage loan was usurious. See 
102 New York Supp. (2d) 600. That decision has been re- 
cently reversed by the New York Appellate Division on the 
ground that a prepayment charge is not interest, nor could 
there be anv possible claim of usurv so long as all payments 
did not aggregate a sum in excess of that which could lawfullv 
have heen earned had the debt continued to its earliest maturitv 
date. Feldman v. Kinas Highway Savinas Bank, New York 


NOTE—For similar decisions see B. L. J. Digest ( Fifth Edition) 81565, 
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Appellate Division, Second Department, 102 N. Y. Supp. 
(2d) 806. The opinion of the court is as follows: 


Before NOLAN P. J., and CARSWELL, JOHNSTON, SNEED 
and WENZEL, JJ. 


MEMORANDUM BY THE COURT—Action to recover twice 
the sum of $2,000, which sum of money was paid by plaintiff to de- 
fendant, a bank, the claim of the plaintiff being that the payment 
constituted interest in excess of six per cent per annum on an indebt- 
edness owing by him to the defendant. Such action is authorized by 
section 108, subdivision 1, of the Banking Law. The admitted plead- 
ings are as follows: The indebtedness, originally in the principal 
amount of $15,000, was evidenced by a bond and secured by a mort- 
gage both executed on March 11, 1949. The terms, so far as repay- 
ment and payment of interest were concerned, were that the plaintiff 
was to pay the defendant the sum of $159.10 monthly, to be applied 
first on account of interest on unpaid balances of principal at the rate 
of five per cent per annum, and the remainder on account of principal ; 
payments were to continue until April 1, 1959, when the entire unpaid 
balance of principal and interest would be payable; plaintiff was given 
the right to pay the entire unpaid balance on April 1, 1954, provided 
he also at that time paid ninety days’ additional interest. In March 
of 1950, plaintiff, while not in default and having arranged for re- 
financing, offered to pay the entire balance of the indebtedness, but the 
defendant refused to accept payment and give satisfaction for the 
debt unless the plaintiff also paid it the additional sum of $2,000, 
which it characterized as a “prepayment privilege charge.” Plaintiff 
then paid the entire balance of the debt and also the sum of $2,000, 
as required, and thereafter instituted this action, alleging that the 
$2,000 was paid “under compulsion, coercion and duress, in order to 
obtain the satisfaction piece” and that the prepayment charge con- 
stituted usury. 

Order entered October 31, 1950, which, on reargument, granted 
plaintiff’s motion for judgment on the pleadings and denied defendant’s 
cross-motion for judgment on the pleadings, in so far as appealed 
from, reversed on the law and the facts, without costs, plaintiff’s motion 
denied, without costs, and defendant’s motion granted, with $10 costs. 


Appeal from the order entered August 29, 1950, which order was 
superseded by the order of October 31st, granting reargument, dis- 
missed. 


The prepayment was not under coercion or duress, but was volun- 
tary. The payment of the $2,000 was not in consideration of the 
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making of a loan or of forbearance of money. It was the converse, 
that is, for the making of a new and separate agreement, the termina- 
tion of the indebtedness. Accordingly, it was not a payment of 
interest and therefore could not be the basis of a claim of usury. 
Hamilton v. Kentucky Title Savings Bank & Trust Co., 159 Ky. 680, 
167 S. W. 898, L. R. A. 1915B, 498; McCarty v. Mellinkoff, 118 
Cal. App. 11, 4 P. 2d 595. Even if it were considered as interest, so 
long as all payments on account of interest did not aggregate a sum 
greater than the aggregate of interest that could lawfully have been 
earned had the debt continued to the earliest maturity date, there 
would be no usury. French v. Mortgage Guarantee Co., 16 Cal. 2d 
26, 104 P. 2d 655, 180 A. L. R. 67; Barringer v. Jefferson Standard 
Life Ins. Co., D. C., 9 F. Supp. 493; see also discussion in 180 A. L. R. 
at pages 78 et seq.; 6 Williston on Contracts, [Rev. ed.], § 1695, 
particularly at page 4801; 27 R. C. L. p. 235. 





BANKING DECISIONS 


In thie department are published each month all of the important deci- 
sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank Liable for Consequential Damages Resulting 
from Wrongful Assertion of Banker’s Lien 





Seeurity State Bank of Comanche v. W. R. Johnston & Co., Inc., Supreme 
Court of Oklahoma, 228 Pac. Rep. (2d) 169 





Where bank wrongfully applied deposit balance to an indebted- 
ness owed bank, true owner of deposit not indebted to bank could 
recover from bank damages sustained from defending actions on 
checks dishonored by bank. 


GIBSON, J.— The facts necessary to a decision of the case may be 
summarized as follows: 


Home Lumber Company, a copartnership, composed of J. P. Branch 
and A. N. Harley, Jr., was the owner of real property described as Lot 
Eight (8) in Block Two (2) of Branch Subdivision of Wilson Addition 
to the town of Comanche, Oklahoma. In order to facilitate the handling 
thereof during the absence of Harley, who was in military service, the 
title thereto was held in the name of Branch. In September 1946 Branch, 
by parol contract, sold the lot to N. E. Taylor for a consideration of 
$350.00 and agreed to convey the lot by deed of general warranty, upon 
payment of the consideration. It was understood at the time that Taylor 
intended to erect a dwelling thereon and to undertake to sell same as 
improved property. On March 10, 1947, at which time the erection of 
the improvements was near completion, Taylor informed Branch that 
he had sold the premises to one James H. Hobson and requested that 
the deed to the premises be made to Hobson as grantee. Branch 
executed the deed accordingly and on that day deposited same as an 
escrow with Security National Bank of Comanche, Oklahoma, to be 
delivered upon the payment to said bank of said sum of $350.00, the 
purchase price, and the further sum of $4214, owing said lumber com- 
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peny for materials theretofore furnished in the construction ‘of the 
improvement. On March 15, following, said Taylor and Hobson executed 
in writing a contract for the sale of the premises at the price of $6800.00 
which was also deposited in said bank. Under the terms thereof the 
purchase was conditioned upon Hobson being able to secure a loan upon 
the premises. If so, the said deed and abstract showing merchantable 
title were to be delivered to Hobson upon payment to the bank of said 
$6800.00. Hobson obtained from W. R. Johnston & Company, Inc., a 
loan in the amount of $6300.00 and he, together with his wife, executed 
a mortgage upon the premises to secure the same. At that time, the 
period within which mechanics or other liens could be filed had not 
expired. - The loan company was well acquainted with Branch and be- 
lieving that he by reason of his warranty of the title to the lot would be 
as interested as it, the company, was in protecting the property from 
such liens, made its check payable to Branch and transmitted same to 
him for disposition of the proceeds. On receipt thereof Branch withdrew 
said deed from the bank and got in touch with Taylor with a view of 
satisfying all claims, that could become liens, before delivery of said deed. 
At that time no liens had been filed but the following amounts were 
owing for which the claimants were entitled to file liens: H.H.Thomp- 
son, $523.75; Cunningham and Coggins Hardware Company, $781.74; 
Stanley J. Box, $170.50, and said Home Lumber Company, the further 
sum of $70.00 for material furnished since March 10. It was agreed 
between Branch and Taylor that Branch by his endorsement should make 
the check payable to the order of the lumber company and that the 
latter should negotiate the same through said bank and on doing so have 
the bank credit the account of the Home Lumber Company with 
$4564.04, representing the total of the amounts for which the deed was 
held as escrow, and pay the remainder thereof in cash to the lumber 
company who, in conjunction with Taylor, would with that sum and 
other moneys to be provided by Tavlor, discharge said remaining in- 
debtedness. A written memorandum of the plan was made. The plan 
was pursued and the lumber company through its bookkeeper presented 
the check and memorandum to said bank which accepted the same. By 
reason of the revenue stamps required the value of the check was reduced 
to $6292.30. The bank placed to the credit of the lumber company 
$4564.04, as requested, but declined to pay in cash the remainder thereof, 
$1728.26. As reason therefor the president of the bank declared that 
removing the money in cash was an unbusinesslike way of handling an 
escrow and that the balance should be deposited to the credit of Taylor 
and by him checked on in making the payments. Upon being informed 
thereof Branch and Taylor. each acting on the belief that the bank was 
acting in good faith and that checks drawn by Tavlor would be honored, 
agreed that the matter be so handled and in pursuance thereof Taylor - 
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drew separate checks thereon payable to said named claimants, other 
than the lumber company, and delivered same in payment of their re- 
spective claims. All of said checks were dishonored by the bank when 
presented for payment by the payees. The bank treated the balance as 
a deposit to credit of Taylor and applied same as a credit upon past due 
indebtedness of Taylor to the bank which was evidenced by his note. 
Branch and Taylor each remonstrated with the president of the bank 
against the dishonor of the checks and requested and demanded that 
the checks be honored or that said balance be made available to the 
lumber company, and at the same time advised him of the factual situa- 
tion and that expensive litigation would necessarily ensue on default of 
compliance. The bank refused to alter the situation. Thereafter each 
of said claimants, other than the lumber company, perfected liens upon 
the property and filed actions for judgment and foreclosure of his lien, 
the action of H. H. Thompson being docketed as case No. 14326, that of 
Cunningham and Coggins Hardware Company as No. 14827 and that 
of Stanley J. Box as No. 14328. The parties defendant and the questions 
at issue were the same in each case and they were consolidated for trial 
under number 14326. The original parties defendant are J. P. Branch, 
N. E. Taylor, James H. Hobson and wife, Dora Mae Hobson, and W. R. 
Johnston & Company, Inc. On the issues joined between the plaintiffs 
and said defendants each plaintiff was awarded judgment for the amount 
of his claim with interest and for costs including attorney’s fee in fixed 
amount. It was further adjudged that each had a valid and subsisting 
lien against said premises which liens were co-equal and consolidated 
first liens, superior to any lien or interest claimed by defendants, and 
that the premises be sold to satisfy said judgments. The correctness 
of these judgments is not involved on the appeal. Upon motion of de- 
fendant W. R. Johnston & Company, Inc., said Security State Bank 
was made a party defendant in the cause and defendant to the cross- 
petition of said W. R. Johnston & Company, Inc., filed therein. In said 
cross-petition there was sought a judgment against said bank in the 
sum of $2500.00 for damages sustained by reason of the wrongful act of 
the bank in misapplying said balance. And mentioned as items of such 
damage was the sum of $300.00 expended for attorney’s fee in defending 
against the actions of said plaintiffs and the sum of $125.00 for expenses 
incurred therein. Upon the issues joined the court awarded cross-peti- 
tioner judgment for the sum of $455.00, the aggregate of said attorney’s 
fee and said expense item and $30.00, by it deposited as costs, and 
further judgment for so much of the amounts adjudged owing the plain- 
tiffs as cross-petitioner may pav in protection of its mortgagee lien upon 
the premises. This judgment is challenged here. Upon its motion the 
Home Lumber Company was made a party defendant and thereafter 
it, joined by defendant Branch, filed a cross-petition against said bank. 
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Upon the issues joined thereon the court awarded said Branch and 
lumber company judgment for $300.00 attorney’s fee expended by them 
in defense of said action and for $20.00 which was by it deposited as 
costs, and judgment for such amounts adjudged owing plaintiffs as they 
be required to pay. This judgment is also challenged. 


The assignments of error are grouped under the proposition that the 
judgment of the court is against the clear weight of the evidence and 
contrary to law. Two grounds are urged in support thereof and they 
are applied in common to both of the judgments. The first ground is 
that under the facts the bank was liable to neither of the judgment 
creditors and the other that the damages awarded are contrary to law. 


In support of the first ground it is contended that under the terms of 
the escrow the bank was without authority to do otherwise than to 
deposit said balance to the credit of Taylor, and, when so deposited, the 
bank was entitled to apply same as a credit upon the indebtedness of 
Taylor to the bank. As authority there is cited Tit. 42 O. S. 1941, § 32, 
which affords banks a lien upon property of a customer for the balance 
due it by the customer in the course of business, and First State Bank 
v. Hunt, 77 Okl. 4, 185 P. 1089, and other cases which recognize the right 
of the bank in such cases to appropriate the customer’s deposit to the 
satisfaction of his obligation to the bank are relied on. The contention 
is without merit. The vice in the argument lies in the fact that the 
deposit was not and, under the facts, could not have become such a 
deposit as that contemplated by said law. A prerequisite to the existence 
of such right in the bank is that such deposit must give rise to a relation 
of debtor and creditor between the depositor and the bank. In the 
instant case the bank made the deposit without the knowledge or con- 
sent of Taylor and without authority of anyone acting by or on his 
behalf. In Gillette v. Liberty National Bank of Tulsa, 95 Okl. 76, 218 
P. 1057, 1058, we held: “The relation of debtor and creditor between 
the bank and the depositor is contractual, and no one can create this 
relation between the bank and depositor without authority from the 
depositor, express or implied, and, where a deposit is made in the bank 
by a third person to the credit of another without his knowledge or 
consent, and without authority, the relation of debtor and creditor does 
not exist.” 

Furthermore, the trial court properly found that in the hands of 
the Home Lumber Company the check evidenced a fund held in trust 
and that the bank was advised of such fact. Pertinent thereto we held, 
in Fidelity Nat. Bank of Oklahoma City v. Copeland, 188 Okl. 19, 280 
P. 278, 274: “Where a trustee deposits money, belonging to his cestui 
que trust, in a bank, and no credit is extended on account of such deposit, 
and the bank in no way changes its position by reason thereof, a lack 
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of notice of the trust character of such deposit is immaterial, and the 
true owner may recover the amount thereof from the bank. Brady v. 
American Nat Bank of Oklahoma City, 120 Okl. 159, 250 P. 1006.” 


The fact that the bank had knowledge of the trust character of the 
fund affords even greater reason for the application of the rule herein. 


The second ground challenges the authority of the court to award 
damages for the two items, attorney’s fees and expense expended in 
defending against the actions of the plaintiffs. There is said in the 
brief: “We know of no Oklahoma authority allowing recovery of 
attorney’s fees in defendant an action except under contract or where 
fixed by statute.” As supporting the contention there are cited Hertzel 
v. Weber, 118 Okl. 82, 246 P. 839, and Prager’s Paris Fashion et al. v. 
Seidenbach et al., 113 Okl. 271, 242 P. 260, and from the latter case a 
paragraph of the syllabus is quoted which is to the effect that a cor- 
poration, like an individual, cannot recover for time expended in matters 
pertaining to its own litigation. Herein the trial court properly found 
that it was by reason of the wrong of the bank that the plaintiffs filed 
their liens and instituted the actions which the cross-petitioners were 
required to defend in the protection of their rights. Such situation is 
not within the purview of the rule so declared. The rule invoked by 
the cross-petitioners and applied by the court is thus stated in 25 C. J.S., 
Damages, § 50. “Where the natural and proximate consequence of a 
wrongful act has been to involve plaintiff in litigation with others, there 
may, as a general rule, be a recovery in damages against the author of 
such act of the reasonable expenses incurred in such litigation, together 
with compensation for attorneys fees. . . .” 

The quoted rule was invoked in Hertzel v. Weber, supra. We there 
recognized the soundness of the rule but held the same inapplicable 
therein. In distinguishing the rule we said: “... It is not contended 
that Hertzel by any wrongful act involved the plaintiff Weber in litiga- 
tion with others. The litigation for which Weber seeks to recover 
attorney’s fees was with Hertzel and not with any third party. It may 
be said that there is no apparent distinction in principal and that the 
detriment suffered would be the same where the wrongful act resulted in 
litigation with the wrongdoer or with other parties; but here the wrongful 
act complained of is bringing and maintaining a suit against the plaintiff 
Weber.” [118 Okl. 82, 246 P. 841.] 

We deem it clear that the facts bring the instant case within the 
quoted rule. In McGaw v. Acker, etc., Co., 111 Md. 153, 73 A. 731, 784, 
134 Am. St. Rep. 592, there is the following clear statement of the 
general rule relied on and the qualification thereof which is applicable 
and controlling here: “The general rule is that costs and expenses of 
litigation, other than the usual and ordinary court costs, are ‘not re- 
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coverable in an action for damages, nor are such costs even recoverable 
in a subsequent action; but, where the wrongful acts of the defendant 
have involved the plaintiff in litigation with others, or placed him in 
such relations with others as make it necessary to incur expense to pro- 
tect his interest, such costs and expense should be treated as legal 
consequences of the original wrongful act” 

The judgments are affirmed. 





Effect of Usury Statute on Banking Custom to Compute 
Interest on Basis of 360 Day Year 





Ditmars v. Camden Trust Co., Superior Court of New Jersey, 
76 Atl. Rep. (2d) 280 





The following excerpts from the opinion of the court dealing with 
a technical violation of a usury statute and sustaining a long stand- 
ing banking custom will be of particular interest to New Jersey 
bankers. 


The gravamen of the complaint that the method employed by the 
Trust Co. in its individual capacity in calculating interest resulted in 
the extraction of a usurious rate, finds its foundation in the admitted 
fact that until April 1, 1941 the Trust Co. computed interest at 6% on 
the basis of 360 days to a year instead of 365 days. 


* * * 


It was apparently the custom of the Trust Co. to compute interest 
every 90 days, and to charge John R. Ditmars, Jr. on a “quarter annual” 
basis. 

It was admitted by the Trust Co. and its several employees that in- 
terest was charged as alleged by the plaintiff. The employees of the 
Trust Co. testified that as far back as they could remember, interest 
had been charged by the Trust Co. on all of its loans in this manner, 
using Breban’s Interest Tables. The testimony of these witnesses, predi- 
cated upon their own personal experience with the Trust Co., covered 
a period of from 1923 to date. In a letter of April 10, 1945, Mr. Mc- 
Carter, counsel for John R. Ditmars, Jr., called this matter to the atten- 
tion of the Trust Co., which immediately credited the said John R. Dit- 
mars, Jr., with the sum of $296.39, representing the alleged overpay- 
ment of interest here involved. 


At the outset, it is noted that the alleged usury is not founded upon 
the bargain or contract which admittedly called for interest at the legal 
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rate of 6% per annum, but rather upon the method employed by the 
defendant in computing that interest. The contract is legal on its face. 
Therefore, we are not concerned with the bargain or agreement as such 
but rather with the actual charge as made. 


Where the usury is not apparent on the face of the contract, the 
intent must be gathered from the circumstances of the case. 55 Am. 
Jur. 349. 

It is basic that in order to sustain an action or defense predicated 
upon usury there must be an intention to charge interest at a rate in ex- 
cess of the statutory maximum. 


In Dunlap v. Chenoweth, 88 N. J. Eq. 496, 104 A. 822 (Ch. 1917); 
affirmed, 90 N. J. Eq. 601, 106 A. 890 (E. & A. 1919); the court said, 
88 N. J. Eq. at page 499, 104 A. at page 823: “One of the four essential 
allegations of the defense of usury is that the contract for the loan of 
money was made between the parties, with the intent to violate or 
evade the statute against usury. Kase v. Bennett, supra [54 N. J. Eq. 
97, 33 A. 248]. The further allegation: ‘that the said bond or obligation, 
made upon the contract as aforesaid, between the said Horace F. Nixon 
and these defendants, for the loan of money and the bond and mortgage 
set forth in the said bill of complaint were given in pursuance of the 
agreement above set forth, with corrupt intent to violate and evade the 
statute against usury”—was intended to supply another required aver- 
ment, viz., that the bond and mortgage were given in pursuance of the 
corrupt intent that influenced the contract for the loan. This, too, is 
faulty,—because it assimilates the infirmities of the previous insufficient 
allegation of a corrupt bargain upon which it is predicated. Combined, 
the allegations do not supply the deficiencies.” 


See also Sussex Bank v. Baldwin and Shipman, supra. 


An overcharge resulting from mistake is not sufficient to afford the 
borrower the statutory remedy. See Dunlap v. Chenoweth, supra; Sus- 
sex Bank v. Baldwin and Shipman, supra. 


Usury must be proved beyond a reasonable doubt and the court may 
consider the question of whether the charge of usury is made in good 
faith or as an expedient seized upon to escape liability. Stein v. Witt- 
mer, 117 N. J. Eq. 535, 176 A. 583, (E. & A. 1934); Norton v. Nathan- 
son, 85 N. J. Eq. 409, 97 A. 166 (Ch. 1915) ; affirmed, 86 N. J. Eq. 433, 
99 A. 1070 (E. & A. 1916). 


There is a dearth of reported decisions in New Jersey on the precise 
point here involved. The only reported case which nearly approaches 
the problem is Sussex Bank v. Baldwin and Shipman, supra, which in 
effect concludes that an error in computation of interest without an in- 
tent to charge more than the statutory rate does not constitute usury. 
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The testimony here demonstrated that the employees of the Trust 
Co. were not expressly directed to employ that method of computing 
interest. 

I find as a fact that the Trust Co.’s employees so computed interest 
in good faith and not as a cloak for usury; that they had no intention 
of making a usurious charge. 

The generally recognized commercial custom of banks in New Jersey 
to so compute interest on short term obligations amounts to an inter- 
pretation of the statute. The interest here was computed every ninety 
days. As in the matter of deducting interest in advance, there has 
existed for years a practical interpretation of the Usury Act. Columbia 
Nat. Life Ins. Co. v. Withers, 121 N. J. L. 54,1 A. 2d 486 (E. & A. 1938). 
The existence of such a custom of computing interest, together with the 
other evidence herein adduced, demonstrates that the Trust Co. did not 
intend to violate the statute but, if there was a violation, it was com- 
mitted in error. 

T find also that not only was usury not proved beyond a reasonable 
doubt, but that the plea of usury was not made in good faith, but as an 
expedient to avoid liability. 

I will therefore dismiss John R. Ditmars, Jr.’s affirmative suit based 
on usury, and his answer to the Trust Co.’s suit on its promissory notes. 

It follows that John R. Ditmars, Jr. has failed to sustain his claim 
of usury, both as an affirmative and a defensive action. (All italics sup- 
plied —Ed.). 





Officer Signing Note of His Corporation As 
Accommodation Party 





Cooper v. Greenberg, Supreme Court of Appeals of Virginia, 61 S. E. 
Rep. (2d) 875 





Where two officers of a corporation and the mother of one of the 
Officers signed the note of the corporation as co-makers, the mother 
of one of the officers was not entitled to recover full exoneration from 
one of the officers on the theory that he, as an officer in and having 
an interest in the corporation, was necessarily not an accommoda- 
tion party. 


EGGLESTON, J.—On February 25,-1948, H. & L. Corporation, trad- 
ing as Suburban Delicatessen, through David Levin, its president, exe- 
cuted and delivered to L. Greenberg its promissory note in the sum of 
$3,500, payable in one hundred weekly installments, the first of which 
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was due on the following April 5. The note was also signed by David 
Levin, Beckie Cooper and Abe Greenberg as co-makers, all of whom, by 
its terms, were “jointly and severally” bound to the holder. The mak- 
ers likewise agreed, upon default, to pay the cost of collection, including 
an attorney’s fee of 10% if incurred. 


At the time of the execution of the note David Levin and Abe Green- 
berg were the principal officers and stockholders of the corporation. All 
of the interested parties are related or connected by marriage. David 
Levin is the son of Beckie Cooper, while Abe Greenberg is her son-in-law. 
L. Greenberg, the holder of the note, is the father of Abe Greenberg. At 
the time the note came due the corporation had become insolvent and 
L. Greenberg, the holder, exacted the full payment with interest and 
costs from Beckie Cooper, one of the co-makers. 


Shortly thereafter Beckie Cooper instituted the present action at law 
against Abe Greenberg, alleging that she had signed the note merely as 
an accommodation maker and as such was entitled to full exoneration 
at the hands of the comakers, David Levin and Abe Greenberg; and 
that inasmuch as Levin was insolvent and had left the jurisdiction, she, 
the plaintiff, was entitled to recover of Abe Greenberg the full amount 
of the debt which she had been compelled to pay. 


After Abe Greenberg had filed a plea of the general issue the matter 
was heard by the court without a jury. It adjudged that Beckie Cooper, 
Abe Greenberg and David Levin were all accommodation makers of the 
note and that in the present action Beckie Cooper, the plaintiff, was en- 
titled to recover of Abe Greenberg, by way of contribution, one-third of 
the amount of the debt which the plaintiff had been compelled to pay to 
the holder thereof, with interest. 


To this judgment the plaintiff excepted and upon her petition the 
present writ of error has been allowed. For convenience the parties will 
be referred to according to the positions which they occupied in the 
court below. 


The first contention of the plaintiff is that since Abe Greenberg and 
David Levin were the officers and principal stockholders of the corpora- 
tion, and were interested in its continuation and financial success, they 
were not accommodation makers of the note, while she, on the other 
hand, having no interest in the corporation, was a pure accommodation 
endorser and was therefore entitled to full exoneration from the two of- 
ficers of the corporation for whose benefit the note was made. 


The Negotiable Instruments Law, Code, § 6-381, defines “An accom- 
modation party” as “one who has signed the instrument as maker, 
drawer, acceptor, or indorser without receiving value therefor and for 
the purpose of lending his name to some other person.” 
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Daniel on Negotiable Instruments, 7th Ed., Vol. 1, § 216, p..277, de- 
fines “an accommodation bill or note” as “one to which the accommo- 
dating party has put his name, wii out consideration, for the purpose of 
accommodating some other party who is to use it and is expected to 
pay it.” 

Whether an officer or stockholder, who signs as comaker or endorses 
a corporation’s note for the purpose of lending his credit to the corpora- 
tion, is an accommodation party is a subject on which the authorities 
are not in accord. See Fletcher Cyclopedia, Corporations, Perm. Ed., 
Vol. 13, § 5745, p. 51; 11 C.J. S., Bills and Notes, § 742-a, p. 297. 


Some courts take the view that the interest which the officer, direc- 
tor or stockholder has in procuring the loan for corporate purposes is a 
sufficient consideration to remove him from the status of an accommo- 
dation party. See Reed v. First Nat. Bank of Pueblo, 23 Colo. 380, 48 
P. 507; Commercial Investment Co. v. Graves, Tex. Civ. App., 132 S. W. 
2d 439, 443. 


For the opposite view, see Houser v. Fayssoux, 168 N. C. 1, 83 S. E. 
692, Ann. Cas. 1917B, 835; Rommel Bros. v. Clark, 255 Ky. 554, 74 
S. W. 2d 933; Goldstein v. Brastone Corp., 254 App. Div. 288, 4 N. Y.S. 
2d 909; Sinkey v. Steffens, 126 Ohio St. 66, 183 N. E. 866. 


But here the determination as to whether Levin and Greenberg were 
accommodation makers of the note does not depend upon their mere 
relation to or interest in the corporation. It is well settled that the rights 
and liabilities of comakers, as between themselves, depend on the terms 
of their contract which may be proved by parol evidence. Houston v. 
Bain, 170 Va. 378, 391, 196 S. E. 657, 662; 10 C. J. S., Bills and Notes, 
§ 37-f, p. 465 ff; 11 C. J. S., Bills and Notes § 675, p. 140. 


The evidence here clearly shows that it was agreed at the time of the 
execution of the note that the three individuals, David Levin, Abe Green- 
berg and Beckie Cooper, were to sign as accommodation makers. Sidney 
Siegel, the attorney who prepared the note and attended to its execution 
and the procuring of the loan from L. Greenberg for the benefit of the 
corporation, so testified. He said that Abe Greenberg did not actually 
sign the note until after it had become due and then did so because it 
“carried into effect his promise to be an accommodation maker for the 
corporation.” All three individuals, he said, signed as accommodation 
makers. 3g 


Since both the plaintiff and the defendant were accommodation mak- 
ers of the note, the plaintiff cannot prevail in her contention that she is 
entitled to full exoneration from the defendant. 

In the absence of an agreement to the contrary, accommodation mak- 
ers of a promissory note are presumed to be cosureties, and as such they 
are liable for contribution to the one of their number discharging the 
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obligation. $ Michie’s Jurisprudence, Bills, etc., § 172, pp. 359, 360; 
Stovall v. Border Grange Bank, 78 Va. 188, 193, 195, Huffman v. Man- 
ley, 83 W. Va. 503, 98 S. E. 613; 11 C. J.S., Bills and Notes, § 756, p. 342. 


This brings us to the consideration of the measure of contribution 
which the plaintiff is entitled to exact of the defendant in the present 
action at law. While the plaintiff alleged that David Levin, one of the 
co-makers, is insolvent, the proof falls far short of this. But inasmuch 
as the evidence does show that Levin was at the time of the institution 
of the present action a nonresident, his insolvency, as we shall presently 
see, is not a determinative factor. 


The plaintiff insists that since Levin is a nonresident she is entitled 
to recover from Abe Greenberg, the other co-maker, in this suit, one- 
half of the amount which she was compelled to pay, with interest. The 
defendant, Greenberg, insists that the lower court correctly held that in 
the present action at law he can be compelled to contribute only one- 
third of what the plaintiff has paid, with interest. 

“The right of one surety to call upon his co-surety for contribution 
arises from a principle of equity growing out of the relation which the 
parties have assumed towards each other; the equity springs up at the 
time of entering into that relation, and is fully consummated when the 
surety is compelled to pay the debt.” Houston v. Bain, supra, 170 Va. 
at page 390, 196 S. E. at page 662. See also, Wayland v. Tucker, 4 Gratt., 
45 Va. 267, 268, 50 Am. Dec. 76. 


The enforcement of contribution originally belonged to courts of 
equity on general principles of justice. While the jurisdiction to proceed 
in courts of law to enforce contribution is well recognized in some cases, 
equity retains its original jurisdiction, especially where the relief in a 
court of law is inadequate. Wayland v. Tucker, supra. 

But there is a well-recognized difference in the measure of contribu- 
tion which is applied at law and in equity. 


In actions at law, according to the great weight of authority, con- 
tribution can be enforced only for the aliquot share of each co-obligor, 
and the insolvency or non-residence of a co-obligor does not exclude him 
from consideration in computing the amount or proportion to be con- 
tributed by each of the others. In equity, on the other hand, contribu- 
tion will be decreed equally among all the solvent co-obligors within the 
jurisdiction. See Williston on Contracts, Rev. Ed., Vol. 2, § 345, pp. 
1022, 1023; Id., Vol. 4, § 1277, pp. 3644-3646; Restatement of the Law, 
Restitution, § 85, pp. 384, 385; 13 Am. Jur., Contribution, § 28, pp. 27, 
28; Id., § 29, p. 29; 18 C. J. S., Contribution, § 6-b, pp. 10, 11; Pomeroy’s 
Equity Jurisprudence, 5th Ed., Vol. 4, § 1418, p. 1072. 

In Williston on Contracts, Rev. Ed., Vol. 4, § 1277, pp. 3644, 3645, 
the author says: “At law . . . the plaintiff can generally recover but an 
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aliquot share from a cosurety, irrespective of the insolvency or non- 
residence of the other sureties, and each cosurety from whom contribu- 
tion is claimed must be sued separately. In equity, however, insolvent 
sureties and those residing outside the jurisdiction, are not considered 
in the calculation.” 


In Restatement of the Law, Restitution, § 85, p. 384, this is said: 


“Proportionate share where one is unable to contribute. If one or 
more of a number of co-obligors or cosureties should become insolvent 
or leave the jurisdiction, one of the others who makes a payment is en- 
titled by a proceeding in equity to have contribution from the others as 
if the insolvent or absent persons had originally not participated. ... In 
such suit the payor must join all available and solvent persons each of 
whom is required to pay only his proportionate share... . 


“In actions at law, the original proportions are preserved in spite of 
such subsequent change. For this reason the remedy at law is inade- 
quate and equity has jurisdiction.”! 

The difference in the measure of contribution recoverable in actions 
at law and suits in equity was recognized by this court in Tarr v. Ravens- 
croft, 12 Gratt., 53 Va. 642, 652, where it was said: “Thus, if one of sev- 
eral sureties be insolvent, and another pays the debt, he can at law re- 
cover from the other solvent sureties only their original quotas without 
regard to the share of the insolvent surety. (Citing cases.) But in 
equity the share of the insolvent surety will be apportioned amongst 
those who are solvent.” (Citing cases.) See also, Robertson v. Trigg’s 
Adm’r, 32 Gratt., 73 Va. 76, 79, 81. 


The basis of the distinction between the measure of recovery in the 
two types of proceedings seems to be both substantive and procedural. 
An action at law for contribution proceeds upon the implied contract 
between the sureties, arising at the time of the creation of the original 
debt, that each will pay his aliquot share thereof. At law, it is reasoned, 
there is no implied contract for the future effects of insolvency or non- 
residence of one or more of the sureties. Trego v. Cunningham’s Estate, 
267 Ill. 367, 108 N. E. 350. 


Contribution in a court of equity proceeds upon the application of 
the fundamental rule that equality is equity, and that if one of the sure- 
ties is insolvent or beyond the jurisdiction, the loss will be apportioned 


1The latter authority (at page $85) uses this illustration of the application of the 
enunciated principles: 

“12, A, B, C, D, and E are sureties for F upon a debt of $15,000 due G. The debt 
is not paid at maturity and A pays the entire amount. D becomes insolvent and E leaves 
the jurisdiction, being unavailable. In an action at law A is entitled to recover only 
$8,000 each from B and C. A is entitled to maintain a bill in equity by which he can 
recover $5,000 each from B and C.” 
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among the solvent and available sureties. Trego v. Cunningham’s 
Estate, supra. 

If payments are made individually by several co-obligors they are 
not entitled to maintain a joint action at law for contribution against 
other co-obligors. But in equity the payors may join in one proceeding 
against the others. Restatement of the Law, Restitution, § 81, p. 367; 
18 C. J. S., Contribution, § 13, p. 23. 

At law a joint action for contribution cannot be maintained against 
several co-obligors. The claim is several and each must be proceeded 
against separately. But in a suit for contribution in equity all the other 
solvent co-obligors within the jurisdiction should be joined. 18 C. J.S., 
Contribution, § 13-c, p. 23; Restatement of the Law, Restitution, § 85, 
p. 384. 

While the soundness of the distinction drawn by the foregoing rules 
between actions at law and suits in equity has been questioned and de- 
nied in a few jurisdictions (13 Am. Jur., Contribution, § 28, p. 28), it is 
recognized by the modern textwriters and is applied in the great major- 
ity of the jurisdictions.” 

In this State we adhere to the distinction between actions at law and 
proceedings in equity and recognize the difference between the two, par- 
ticularly as to the adequacy of the remedy to be afforded. Inasmuch as 
the plaintiff has invoked the former jurisdiction and followed that course 
to the end, it follows from what has been said that the judgment of the 
lower court, which limited her recovery of the defendant to one-third of 
the amount of the debt which she paid, with interest, is plainly right. 


Accordingly, the judgment is Affirmed. 


2See Annotation, 64 A.L.R. 213, for collection of numerous cases. 





Rights of Financing Bank Against Buyer Remitting 
Directly to Seller 





Citizens National Bank v. Hermsdorf, Supreme Court of New Hampshire, 
77 Atl. Rep. (2d) 862 





Where seller requested buyer to write bank promising to make 
payment directly to bank for boxes sold by seller to buyer and buyer 
— buyer was liable to bank for all money paid directly {to 
seller. 

Bank was not under obligation to minimize damages through 
action against seller by alleged notice of breach caused by notation 
on checks received by seller from buyer and deposited with bank. 
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Assumpsit, to recover on a written contract allegedly expressed in 
a letter of April 10, 1945 sent by the defendants to the plaintiff. This 
letter is as follows: 


““Hermsdorf Fixture Mfg. Company 
Manchester, New Hampshire 
“Franklin and Auburn Sts., 


“Mr. Charles Smith 

“Citizens’ National Bank 

“Tilton, New Hampshire 
“Upon instructions from Mr. G. E. Darker, it 1s agreeable to us 
to make payment direct to your Bank for 1660 boxes as per 
quotation of March 26, 1945, of $3.25 per box, f.o.b., Tilton, N H. 
‘“‘We agree to make payment upon delivery of these boxes. Delivery 
schedule is as follows: — 


May, 1945 — 380 or more (in pencil 1235.) 
June, 1945—380 “ “ ("“ “ 1235.) 
July, 1945—300 “ “ ("“ “ 975.) 
(‘ 
( 


“April 10, 1945 


Aug., 1945—300 “ “ i 975.) 


Sept., 1945— 300 “ “ panei 975.) 
1660 in pencil 5395. 
1531.08 
3863.92) 


“Should there be any questions on this method of payment, the 
writer will be only too pleased to cooperate with you if you care 
to telephone or write. 

“Yours very truly, 
“Hermsdorf Fixture Mfg. Co. 
“By Herbert A. Hermsdorf 
“HAH: VP Herbert A. Hermsdorf” 


On March 26, 1945 the defendant partnership, consisting of Walter 
R. Hermsdorf and Herbert A. Hermsdorf and doing business in Man- 
chester as Hermsdorf Fixture Mfg. Co., gave one Guy E. Darker, who 
operated a box and woodworking establishment near Tilton, a written 
purchase order for 1960 pine boxes to be delivered over a three or four 
months period. The price was $3.25 per box f. o. b. Tilton. 

Later Mr. Darker asked Mr. Smith, cashier of the plaintiff bank 
located in Tilton, for the financing necessary for his carrying out the 
order from the defendants. He stated that he would obtain from 
the partnership “an accepting order.” Mr. Smith promised to inves- 
tigate. 

April 10 Mr. Darker told Herbert A. Hermsdorf that “he was having 
some difficulty in establishing himself” with the bank. Under his di- 
rections the said letter of that date was written and given to him for. 
delivery to the bank. It was so delivered on that or the following day. 
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Thereafter loans were made by the plaintiff to Mr. Darker, and a 
final note in renewal of the others was given July 14 for $3,000 payable 
September 14, 1945. Of this, $2,500 with interest from November 29, 
1945 remains unpaid. Before the giving of this note Mr. Darker in- 
formed Mr. Smith that his box delivery schedule was slowed up but 
that the delay would not affect the order. The defendants’ letter was 
used as security for these loans. 


On May 14 the defendants sent to the plaintiff a check for $1,531.08 
in accordance with their letter of April 10. 

On May 21 Mr. Darker called at the office of the defendants and 
falsely stated: “This order and checks that follow you can make them 
out to me. I am straightened out with the bank and it isn’t necessary 
to send them any more.” Without inquiry of or notice to the plaintiff, 
the defendants paid Mr. Darker $1,960 by their check of May 21 and 
subsequently $2,058.40 by check of July 25, 1945, overpaying what was 
due for acceptable boxes. 


Mr. Darker delivered a total of 1,516 satisfactory boxes to the 
defendants under the purchase order of March 26, making a total of 
$4,927 due for the boxes, which leaves a balance of $3,395.92 after de- 
ducting the $1,531.08 paid to the plaintiff on May 14. On February 5, 
1946, the plaintiff made written demand upon the defendants for the 
balance due on the $3,000 note. 

Trial by the court with a verdict for the defendants. The plaintiff 
excepted to various findings and rulings of the court, to the failure to 
grant certain requests for findings and rulings and to the denial of the 
plaintiff's motion that a verdict be entered for it. A bill of exceptions 
was allowed by Grimes, J. 


Upton, Sanders & Upton, Concord, for plaintiff. 


Normandin & Normandin, Laconia, for defendants. 


JOHNSTON, Chief Justice—The interpretation of the letter of 
April 10, 1945 written by the defendants is a question of law and the 
construction placed thereon by the Trial Court is reviewable in this 
court. Smart v. Hernandez, 95 N. H. 492, 496, 66 A. 2d 643, and cases 
cited. 


The language of this written instrument is clear. “We [the de- 
fendants] agree to make payment upon delivery of these boxes.” Pay- 
ment was promised “direct to your bank.” The letter was addressed to 
the cashier of the plaintiff bank and promptly delivered to the bank. 
If there was consideration for the promise by the defendants contained 
in this letter, then the present action in the name of the plaintiff bank 
may be maintained. 
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When on April 10, Mr. Darker asked the defendants for the letter 
that was written and given him in order that he might establish his 
credit with the plaintiff bank, and when he immedately delivered the 
same to the plaintiff and on April 11 was given a loan, he equitably 
assigned to the plaintiff his right to future payments for the boxes 
described. Kent v. Watson, 46 N. H. 148. 


The oral assignment of payments to become due was accepted by 
the plaintiff. The latter was received and placed in the bank’s col- 
lateral file. On the first note taken from Mr. Darker thereafter the 
bank entered in accordance with its practice a notation of the security 
in question; and in the cash balance book a statement was made that 
the note was secured by the Hermsdorf order. In the same way various 
other notes of Mr. Darker were secured. On the back of the renewal note 
of July 14, he recited over his signature that he had “deposited with 
the bank as collateral security . . . order . . . Hermsdorf Fixture & Mfg. 
Co., Manchester, N. H.” 


The defendants had notice of the assignment through the instruc- 
tions of Mr. Darker and the writing of the letter given by them to him 
for delivery. It is immaterial whether the debtor’s promise to the 
assignee is before or after the assignment. Morse v. Bellows, 7 N. H. 
549, 565. 

Our court has held that the assignee’s equitable interest in the 
assignment is a sufficient consideration to sustain the express promise 
of the obligor. “If, however, the debtor makes a promise to the assignee 
to pay the debt to him the assignee may maintain an action in his own 
name, for the equitable interest obtained by the assignment is a suffi- 
cient consideration to sustain an express promise.” Thompson v. Emery, 
27 N. H. 269, 273. See also, Kent v. Watson, supra; Boyd v. Webster, 
58 N. H. 336. 

After Mr. Darker’s instructions to the defendants to pay the bank 
and their promise at his request to make payments to it, he could not 
have recovered from them. Conway v. Cutting, 51 N. H. 407. They 
were relieved of any such future claim. 

That both parties to the contract understood it as above stated is 
evidenced by their conduct in sending and in receiving the check for 
$1,531.08 dated May 14, 1945. 

Mr. Herbert A. Hermsdorf testified that the letter of April 10 was 
merely one of recommendation concerning Mr. Darker. The evidence 
is as follows: 

Q. Now, you were writing the bank a letter stating that you would 


pay for these boxes by forwarding the money directly to the bank? 
A. That is correct. 


“Q. This letter is far more than a letter of recommendation, is it 
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not? A. I don’t think I would be the judge of that. It was certainly 
not the intention. It may be construed as such. 


“Q. What do you now tell us this letter is a recommendation of? 
A. Well, as he told me at the time— 


“Q. (Interrupting) I am asking you what the letter is a recom- 
mendation of? A. Prestige, to get in with the bank and possibly get 
help from them at some time. 


“Q. Help from them in what way? A. I don’t know. Probably 
recommendations on their part, as I know many war contracts before 
they were placed, supplies were checked by their banks or with their 
banks as to their ability and integrity to perform.” The court did not 
accept this idea that the said letter was merely one of recommendation. 
Inasmuch as it does not contain one word of who or what Mr. Darker 
was, this contention cannot be taken seriously. 


The court found that there was no intention on the part of the 
defendants to enter into a contract with the plaintiff. This is imma- 
terial. An undisclosed intention does not preclude an otherwise legal 
contract. The standard is the meaning that would be attached to it by 
a reasonable person in the position of the bank. Duhaime v. Prudential 
Insurance Company, 86 N. H. 307, 167 A. 269; Restatement, Contracts, 
N. H. annot. § 230. 

There was also a finding by the court “that the bank was not induced 
by the letter to make the loans to Darker.” This is contrary to other 
findings such as “the bank continued to make loans to Darker, which 
according to the notations on its books, were secured by the Hermsdorf 
order;” and “the bank continued to make loans to Darker, using the 
defendants’ order as security .. .” The following testimony of Cashier 
Smith was uncontradicted: “Now, would the bank have granted any 
of the Darker loans against which the Hermsdorf order or assurance 
was allocated as security without that order or assurance as security? 
A. No.” The promise contained in the letter of April 10 was an 
acceptance of the assignment by Mr. Darker to the plaintiff of the 
right to payment for the boxes. This right passed to the plaintiff and 
remained enforceable in the plaintiffs hands. Its right to recover was 
not dependent upon proof that the loans to Mr. Darker were made in 
reliance upon the defendant’s letter of April 10. 

Since there was a contract in accordance with the terms of said 
letter of April 10 and, 1,516 acceptable boxes were delivered to the 
defendants, they unquestionably became obligated to the plaintiff to pay 
it the sum of $3,395.92 in addition to the check given the plaintiff on 
May 14. The fact that this sum was included in the checks for $1,960 
and $2,058.40 given by the defendants to Mr. Darker on May 21 and 
July 25 respectively does not excuse them. In relying upon his fraudu- 
lent statement that he was straightened out with the bank, they took a 
chance of its not being correct. They could readily have learned the 
truth from the plaintiff. 
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The damages claimed by the plaintiff are the amount owed them 
by Mr. Darker. This is $2,500 with interest from November 29, 1945. 
This is the amount of the damages contemplated by the parties to the 
contract evidenced by the letter of April 10. Dufton v. Mechanics Nat. 
Bank, 95 N. H. 299, 62 A. 2d 715. 


The plaintiff is entitled to its claim unless it failed to mitigate its 
damages. The defendants claim that the plaintiff could have avoided 
the damages or most of them because Mr. Darker had on deposit with 
it on September 14, when the July note became due, $2,704.69 and in 
October $1,438.98. It is also argued that the plaintiff had other security 
for its loan, but there is no finding or evidence that this other security 
had any value when it was needed. 


There is no obligation on a promisee to minimize his damages until 
he actually knows that he is suffering damages because of a breach of 
contract by the promisor. He may assume that the promisor will keep 
his contract. “If there was no abandonment of the contract .. . of 
which plaintiff was notified, he was under no obligation to go in himself, 
treat the contract as abandoned and attempt to get out this piling and 
save it from rot and decay.” Cronan v. Stutsman, 168 Mo. App. 46, 
58, 151 S. W. 166, 168. See also, Pacific Can Co. v. Hewes, 9 Cir., 95 
F. 2d 42, 46; American Surety Co. of N. Y. v. Franciscus, 8 Cir., 127 
F. 2d 810, 816; City of Garrett v. Winterrich, 44 Ind. App. 322, 330, 331, 
87 N. E. 161, 88 N. E. 308. 


The finding that the plaintiff was put on inquiry of the fact that 
Hermsdorf was making payments directly to Darker before the renewal 
note of July 14 was made is immaterial so far as the duty to minimize 
damages is concerned. In City of Garrett v. Winterich, supra, it was 
held that there was no obligation to anticipate what would be done, 
that the promisee had a right to rely upon the promisor’s performing his 
duty until he knew otherwise. 


Before there was any duty on the part of the plaintiff to minimize 
its damages, the bank would have to know in fact that boxes had been 
delivered to the defendants by Mr. Darker, that they were under the 
contract and that the defendants were refusing to pay the plaintiff for 
them. 


There is no evidence that the plaintiff had such knowledge before 
its letter of February 5, 1946. The defendants never notified the plaintiff 
after the check of May 14 that they received boxes or that they were 
paying Mr. Darker for boxes. 


Any knowledge would not be that of the bank unless it was knowl- 


edge of the directors or an official or employee who had authority to 
act with respect to the matter. “The general rule is that notice of facts 
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to an agent is constructive notice thereof to the principal himself, where 
it arises from, or is at the time connected with, the subject-matter of his 
agency.” Clark v. Marshall, 62 N. H. 498, 500. See also, Rowe v. Ayer 
& Williams Company, 86 N. H. 127, 164 A. 761. It did not appear that 
any director or the cashier or the assistant cashier had the requisite 
knowledge. 


The plaintiff was not bound to investigate the notation, “In advance 
on boxes,” placed on the check of May 21 given by the defendants to 
Mr. Darker and deposited by the latter in the plaintiff bank. “A bank 
is not bound to take notice of or give heed to notations or memoranda 
upon checks made by the drawer for his personal convenience or advan- 
tage.” 5 Michie, Banks & Banking, Perm. Ed., 122. This matter is 
also discussed by the same author on page 325 of the same volume. 


The case of First National Bank of Duluth v. School District, 173 
Minn. 383, 217 N. W. 366, 56 A. L. R. 1369, is similar to our present 
case in that it was claimed that the depository bank lost certain rights 
because it did not give heed to a notation on a deposited check. The 
bank owned two warrants 157 and 91 of the school district. It received 
on deposit a check of the district payable to the bank that sold them 
with the notation, “for warrant 157, 91 and int. school dist. 15.” The 
court said, 173 Minn. on pages 384, 385, 217 N. W. at page 367: “But 
we cannot hold, with the defendant, that the notation on the check 
bound plaintiff or in any way affected its rights. Such notations on 
a check, as between drawer and drawee, operate only to serve the 
convenience of the drawer. . . . It is not arguable even that a mem- 
orandum put on a check by the drawer can charge a depository with 
the payee’s misuse of the proceeds.” 


Other authorities holding that a bank is not bound to take notice of 
memoranda and figures on the margin of a check are as follows: State 
National Bank of Springfield v. Dodge, 124 U. S. 333, 8 S. Ct. 521, 
31 L. Ed. 458; Childs v. Empire Trust Co., 2 Cir., 54 F. 2d 981; Duckett 
v. National Mechanics’ Bank, 86 Md. 400, 38 A. 983, 39 L. R. A. 84; 
Boston Ins. Co. v. Wells Fargo Bank, 80 Cal. App. 2d 59, 181 P. 2d 84; 
Valley National Bank v. American Employers Ins. Co., 60 Ariz. 407, 138 
P. 2d 294; Brown v. Cow Creek Sheep Co., 21 Wyo. 1, 126 P. 886; 
Rodgers v. Bankers National Bank, 179 Minn. 197, 229 N. W. 90; 
Kuraner v. Columbia National Bk. of K. C., 230 Mo. App. 358, 90 
S. W. 2d 465; 6Zollman, Banks & Banking, Perm. Ed., 30, 31. (Ital. 
Supplied, Ed.) 

Judgment for the plaintiff for $2,500 with interest from November 
29, 1945. 


All concurred. 
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Bank’s Liability to Holder for Failing to Inquire 
as to Agent’s Authority to Endorse Checks 





Davis v. Union Supply Co., U. S. Court of Appeals, Fifth Circuit, 185 Fed. 
Rep. (2d) 968 





Where employee with authority to negotiate checks for holder 
fraudulently negotiated principal’s check, bank honoring check was 
liable to holder for failure to make inquiry as to genuineness of en- 
dorsement. 


Before HUTCHESON, Chief Judge, and McCORD and BORAH, 
Circuit Judges. 


McCORD, C.J.—This suit was brought by Union Supply Company, 
a New Mexico Corporation, against the Country Club of Levelland, 
Texas, the Levelland State Bank and the First National Bank of 
Levelland, all Texas corporations, and seeks to recover the proceeds 
of a check for $5650.22, payable to the order of the plaintiff, Union 
Supply Company, and drawn by the Country Club of Levelland through 
the First National Bank. 


The complaint alleges, in substance, that the check in question was 
taken from plaintiff's possession without its knowledge and consent and 
without negligence on its part, and was endorsed “Union Supply Co., 
Inc., B. J. Hargroves”, after which it was cashed and plaintiff did not 
receive the proceeds. The check was issued in payment of merchandise 
sold by plaintiff to the Country Club of Levelland, and plaintiff seeks 
recovery from the defendants, jointly and severally, for the amount 
of the check, plus interest and costs. 


The Levelland State Bank filed an answer alleging that one Brady 
J. Childless presented the check in question to it, endorsed as above 
alleged, and requested that the proceeds thereof be credited to the 
account of B. J. Hargroves in that bank, which was done; that B. J. 
Hargroves had been employed by the Union Supply Company for 
several months prior to March, 1948, had frequently endorsed and 
cashed checks payable to the Company, and either had actual authority 
to endorse and cash such checks, or by course of dealing had apparent 
authority to so act. It further alleged that Bruce B. Nesbitt, one of 
the vice presidents of the Union Supply Company, knew on March 18, 
1948, that the check had been drawn but raised no question in regard 
to it, and made no claim until after the first of May, 1948, by which 
time Hargroves had drawn the proceeds of the check out of his account; 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §632. 
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that plaintiff, the Union Supply Company, could and should have dis- 
covered by the exercise of proper care and diligence that it had not 
received the proceeds of the check long before May 1, 1948, and while 
the defendant, Levelland State Bank, still had the proceeds or a sub- 
stantial part thereof on hand to the credit of Hargroves, and could have 
thereby prevented the loss, or a large share thereof; that the Union 
Supply Company was negligent in the manner in which it conducted 
its business, in permitting Hargroves to have access to checks drawn 
upon it, in permitting him to endorse and cash such checks; and that, 
had proper diligence been exercised by the Union Supply Company prior 
to March 18, 1948, the defalcations of Hargroves could and should 
have been discovered and the loss resulting from the cashing of the 
check would have been averted. 


The First National Bank of Levelland and the Country Club of 
Levelland also filed answers to the complaint, but both these defendants 
were later dismissed from the suit, and no complaint or issue is raised 
in regard to such dismissals. 


Levelland State Bank, on motion, was permitted by the court to 
bring in B. J. Hargroves, Brady J. Childress and Sherman Davis as 
third party defendants upon alleging, in substance, that prior to the 
issuance of the check in dispute Hargroves and Childress had entered 
into a plan or scheme whereby Hargroves would endorse various and 
sundry checks which had been delivered to Union Supply Company in 
payment for merchandise, and Childress would either cash such checks 
or have them cashed, after which the proceeds thereof would be used 
for their joint benefit, including the $5650.22 check in question. It 
was further alleged that Sherman Davis had obtained $1300 out of the 
proceeds of the check, knowing the source of the funds, and under 
such circumstances as to amount to bad faith on his part, and that 
Levelland State Bank, in the event it was held liable to reimburse 
plaintiff for the proceeds of the check, was therefore entitled to recover 
over and against Sherman Davis for the $1300, with interest and costs. 
Both Childress and Davis filed answers denying the allegations of the 
third party complaint. 


The case was submitted to a jury on special issues, and the jury 
found (1) that B. J. Hargroves did not have actual authority to endorse 
the check; (2) that Union Supply Company was not negligent in failing 
to discover sooner than it did that the check had been endorsed by 
B. J. Hargroves; (3) that Sherman Davis collected $1300 from the 
proceeds of the check under such circumstances as to amount to bad 
faith, and (4) that B. J. Hargroves and Brady J. Childress knowingly 
and wilfully entered into a plan or scheme to defraud the bank out 
of the proceeds of the check in question. 
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The trial court entered judgment based on the jury’s verdict in 
favor of Union Supply Company, and against the Levelland State 
Bank, for the sum of $5650.22, with interest and costs of suit. Judgment 
was also entered on the basis of the third party complaint over and 
against B. J. Hargroves and Brady J. Childress, jointly and severally, 
for the same amount, and against Sherman Davis for $1300, with 
interest and costs, on the condition that if and when same was satisfied 
that amount should be credited against the judgment over and against 
Hargroves and Childress. 

Motions for new trial by Sherman Davis, Brady Childress, and 
Levelland State Bank were all overruled by the trial court, and each 
of these parties defendant has appealed. 


The important and material evidence, briefly summarized, reveals 
that Union Supply Company was engaged in the business of selling 
hardware, mill supplies and equipment used in and about the drilling 
of oil wells; that its main place of business was located at Artesia, New 
Mexico, but it also operated a branch store at Sundown, Texas; that 
B. J. Hargroves, a kinsman of one of the officers of the Company, 
worked as a trusted employee in the Sundown branch store and sold 
much merchandise to customers of the Company, receiving in payment 
therefor both cash and checks; that while acting in that capacity 
Hargroves, who was an immature boy about 19 or 20 years of age, 
became well acquainted with one Brady J. Childress, a bootlegger and 
professional gambler, and as time passed they became close com- 
panions. On several occasions Childress sold liquor to Hargroves and 
was paid by Hargroves from the proceeds of Union Supply Company 
checks. Hargroves later fell completely under the influence of Childress 
and became his partner in certain gambling ventures. They had an 
arrangement whereby Childress would play poker at gambling parties 
for Hargroves, using funds from Union Supply Company checks en- 
dorsed and cashed by Hargroves, and they would divide the losses or 
gains equally. After some time the losses of Hargroves mounted, and 
the money which was passed to Childress by means of Company checks 
steadily increased in amount. 


With reference to the $5650.22 check in question, the evidence is 
practically without dispute that Childress went to see Hargroves one 
day in March, 1948, and told him he planned a trip to Lubbock, Texas, 
that evening to gamble, and asked Hargroves if he had any money and 
“wanted in on it”. Hargroves told him about the check in dispute and 
stated that he had a $1300 interest in it. That evening Childress and 
Hargroves went to Lubbock together to join in a poker game at the 
home of Sherman Davis, a professional gambler. Childress introduced 
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Hargroves to Davis, and they showed the check to Davis with the 
request that he cash it for them so they could obtain $1300 with which 
to gamble. Davis was either unable or unwilling to cash the check, 
but did agree to advance them the $1300, which they lost in the game, 
and to hold the check over night as security for the gambling debt. 
The following day Sherman Davis went to Sundown where he con- 
tacted Brady Childress. Childress obtained a personal check from 
Hargroves for the $1300, after which he and Davis went together to 
the Levelland State Bank, carrying both the check in question belong- 
ing to the Union Supply Company and the personal check from Har- 
groves. Childress requested Bob Berry, the Cashier of the Levelland 
State Bank, to cash the $5650.22 check, and place it to the credit of 
B. J. Hargroves. This was done without any inquiry or investigation 
being made as to the authority of Hargroves to endorse checks for the 
Union Supply Company, in spite of the fact that neither the Company 
nor Hargroves had any funds in the Bank and no reliance was placed 
on the cashing of any prior checks similarly drawn and endorsed. In 
this connection, the Cashier admitted in his testimony that he was 
familiar with the reputation of Childress in the community as a pro- 
fessional bootlegger and gambler, but that he nevertheless accepted the 


large check with Hargroves’ endorsement thereon and deposited it to 
his credit as requested by Childress without any further inquiry or 
investigation as to the genuineness of the endorsement thereon.! Under 


1 Bob Berry, cashier of Levelland State Bank, testified: 

“Q. Mr. Berry, did you personally know B. J. Hargroves? A. Yes, sir, no, I didn’t 
either, not that time I didn’t. 

“Q. You did not on March 22, 1948, you did not know him? A. No, I didn’t. 

“Q. And you did not at that time know of any authority that B. J. Hargroves had to 


cash checks upon the Union Supply Company? A. No, other than he had been working 
for them for quite some time... . 


“Q. B. J. Childress is nick-named and is commonly called ‘Skeet’? A. Yes. 

“Q. You had known him for some time? A. Well— 

“Q. (Interrupting) You knew at that time that B. J. Childress was a professional 
gambler and bootlegger? ... A. I did not know. In my opinion— 

“Q. (Interrupting) You had heard he was a professional gambler and bootlegger? 
A. I had heard, yes, sir... . 


“Q. So on March 22, 1948, when this $5650.22 check was delivered to you by Childress 
for deposit to Hargroves’ account, you did not take it, relying upon the fact that other 
checks endorsed ‘Union Supply Company’ by ‘B. J. Hargroves’ had gone through your 
bank, did you? A. I rely on the knowledge of knowing he had been with them for quite 
some time and was called the manager of that deal at Sundown, of the store at Sundown. 


“Q. And that was all, is that right? A. That was right... . 


“Q. Did you or not ask Mr. Childress to also sign the check when it was deposited? 
A. I did not. 
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such circumstances, we conclude the bank must be held liable for the 
loss resulting from its negligence in accepting the check when same was 
not properly indorsed. See Western Produce Co., Inc., et al. v. Citizens 
State Bank, Tex. Civ. App., 113 S. W. 2d 951, 953-954; 2 Tex. Jur. 
p. 414; Glasscock v. First Nat. Bank of San Angelo, 114 Tex. 207, 266 
S. W. 393, 36 A. L. R. 320. 


Sherman Davis testified on cross-examination that on the night of 
the poker game at his home he observed that the check in question was 
payable to the Union Supply Company. He admitted that he made no 
inquiry as to the interest of that Company in the check. Moreover, 
he was present in the bank when Childress requested the Cashier to 
deposit the check to the credit of Hargroves. He watched and waited 
until he saw the check had been placed in Hargroves’ personal account, 
and then immediately presented and cashed the $1300.00 check, know- 
ing that it was being cashed from the proceeds of the Union Supply 
Company check. This evidence points unerringly to the bad faith of 
Sherman Davis. Fenner, et al. v. American Surety Company of New 
York, Tex. Civ. App., 156 S. W. 2d 279; Peoples National Bank v. 
Guier, 284 Ky. 702, 145 S. W. 2d 1042; Kentucky Rock Asphalt Co. v. 
Mazza’s Adm’r., 264 Ky. 158, 94 S. W. 2d 316. 


We find no merit in the contention of appellant, B. J. Childress, 
that the evidence fails to connect him in any conspiracy with Hargroves 
to defraud the bank. ‘This contention is dissipated in the light of the 
evidence which reveals that after Hargroves had been detected appro- 
priating checks and money of the Union Supply Company to his own 
use and was fired from its employ, and before the Company had found 
out about the graduate scheme concerning the check in question, that 
Hargroves went to the home of Childress; that he was crying at the 
time and informed Childress he had lost his position. Nevertheless 
Childress, knowing full well that Hargroves was guilty of embezzlement, 
agreed to go to the bank and draw out all the money deposited to the 
credit of Hargroves except two hundred dollars. With that money he first 
paid himself what Hargroves owed him and later wired Hargroves a bal- 
ance of approximately five hundred dollars. That same night Hargroves 
left town and later joined the army in Alaska, where his deposition in this 
case was taken. We conclude abundant evidence supports the jury’s 


“Q. As I understand your testimony, you didn’t ask him any questions about it? 
A. I did not. 


“Q. Nor anybody else any questions? A. I did not. 


“Q. You had not made any investigation before that time, that is, March 22, 1948, 
concerning the authority of Hargroves? A. I had no occasion to question it. 


“Q. Had you made any investigation? A. I had not.” 
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finding that Childress and Hargroves conspired to defraud the bank 
out of the proceeds of the check in question. Beland v. U. S., 5 Cir., 
100 F. 2d 289; Texas Public Utilities Corp. v. Edwards, Tex. Civ. App., 
99 S. W. 2d 420; Johnston v. Andrade, Tex. Civ. App., 54S. W. 2d 1029. 


There was no error in the failure of the trial court to submit the 
issue of apparent authority to the jury. The charge of the trial court, 
viewed in its entirety, was fair, and as full as the evidence in the case 
warranted. Every important and material issue was substantially pre- 
served for the consideration of the jury, and there is substantial evidence 
to support its verdict. 


There is no reversible error in the record, and the judgment is 
affirmed. 
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TRUST DECISIONS 


| Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Notice to Beneficiary as Necessary to the Creation of a Trust 





Smith v. Deshaw, Vermont Supreme Court, February 6, 1951 


In most states it is law that a valid trust may be created without 
notice to the beneficiary and without a formal instrument or conveyance 
to a third person. In Massachusetts, however, it is held that notice 
to the beneficiary and acceptance by him (actual or implied) is neces- 
sary to the creation of a trust where there has been no conveyance to a 
third person. In the reported case the Supreme Court of Vermont allies 
itself with the majority of jurisdictions in holding an inter vivos trust 
valid notwithstanding the fact that the settlor was trustee and that 
the beneficiary did not know of the existence of the trust until after 
the settlor’s death. 


Right of Executor to Reimbursement from Insurer for Taxes Paid 
on Account of includibility of Insurance Proceeds 





Estate of Wexler, N. Y. Surrogates Court, N. Y. L. J. January 16, 1951 


Under New York apportionment law, executor could collect funds 
from insurance company to reimburse estate for taxes paid on account 
of inclusion of insurance in the estate of a decedent. 


Right of Inheritance of Adopted Child where Second Adoption 
By Outsiders 





Hawkins v. Hawkins, Arkansas Supreme Court, 93 Arkansas Law Review 179 


In a case of first impression it was held that an adopted child was a 
statutory heir of a deceased adopting parent notwithstanding fact that 
child had been adopted by different parents during the lifetime of 
his original adoptive parents. 
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Trustee Acting Without Court Instructions Compelled to Restore 
Corpus in Kind 





In re Spitzmiller, New York Supreme Court, 125 N.Y.LJ. 840 


Decedent created an inter vivos trust providing for final distribution 
according to the terms of his will. On the settlor’s death and after a 
cursory and unsuccessful effort to find a will, the trustee without applying 
to the court for instructions sold the corpus of the trust (1600 shares 
of Gillette Razor), and distributed the proceeds to the brother of the 
settlor on the former’s representation that the settlor had died intestate 
in Switzerland. When a will later showed up the distributee thereunder 
claimed the trust corpus. The court held that the trustee must restore 
to the distributee in kind the 1600 shares of stock which it had sold. 


Trustees Duty to Convert Assets 





In re Hubbell, New York Court of Appeals, March 8, 1951 


Trustees in their representative and individual capacity, owned the 
entire outstanding stock of a corporation. The court held that both the 
trustees’ duty of undivided loyalty and the duty to make the property 
productive required the trustees to convert the corpus of the trust and 
when the trustees delayed over five years from testatrix’s death in so 
doing they were guilty of gross negligence as a matter of law. 


Joint Will Suspending Distribution Denied Probate 





Huffines v. Michey, Tennessee Court of Appeals, March 2, 1951 


Husband’s and wife’s joint will provided ... “After the death of 
each of us all the rest of our property to be divided equally between 
both of our heirs. This will is not to take effect until the death of each 
of us”. On the death of the husband prior to the wife it was held that 
the will was not admissible to probate since it was impossible to deter- 
mine how to administer the estate of the husband during the life of the 
widow! If under the intestacy laws of Tennessee the wife is entitled 
to all of the husband’s estate the denial of probate may succeed in 
effectuating the intent of the parties, but query whether the will will also 
be denied probate on the death of the wife. 
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Right of Divorced Wife to Reach Interest of Former Spouse in 
Spendthrift Trust 





Van Dyke v. First National Bank of Minneapolis, Minnesota Supreme Court, 
March 2, 1951 


Frequently courts have upheld spendthrift trusts against the claims 
of contract and other creditors, yet have permitted tort creditors and 
claimants for alimony or support to reach the beneficiary’s interest. 
In the present case the court held that a former spouse owed money 
by the beneficiary under a divorce settlement could not reach his interest 
in the trust. 


Trustee Obtaining Consent of Settlor Helped in Suit By 
Beneficiaries for Surcharge 





In re New York Trust Co., New York Supreme Court, 125 N.Y.L.J. 752 


Where beneficiaries claimed improper investments court in exon- 
erating trustee placed some emphasis on the fact that the settlor was 
frequently consulted on investments and evidenced her approval to the 
questioned transactions. 


Avoid Word “Cousins” in Will 





Livingood Estate, Pennsylvania Orphans Court, 43 Berks County Law 
Journal 119 


Testatrix made gift to be divided between her first and second 
cousins living at the time of her death. In a contested case the court 
excluded the claims of first cousins, once removed, and of second cousins, 
once removed. 


Amendment of Claim Against Executor after Period of Limitation 
Expired 





Bushart Clinic v. Estate of Bronder, Tennessee Court of Appeals, 
March 5, 1951 


Claimant filed an itemized claim against the estate of the decedent 
but such claim was not sworn to as required by statute. The court 
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held that an amended and attested claim could be filed after the 
statutory period of non-claim had expired since it did not assert any 
new claim or cause of action. 


Real Estate Taxes Charged Against Income 





In re Shurtz, Iowa Supreme Court, March 6, 1951 


Testator’s will provided that the trustee “shall pay out of the income 
from my property all taxes. . . .” the trustee had paid taxes on certain 
vacant lots of unproductive property. The court held that these taxes 
were chargeable to income since taxes on unproductive property were 
not specifically exempted by the testator. 

The decision is a good illustration of the injustice which may occur 
where the language of even the most careful draftsman was insufficient 
to meet unforseen contingencies. The common trust provision giving 
the trustee reasonable discretion in determining what is principal and 
what is income would have protected the interests of the income 


beneficiary. 








sonninindiilae 














TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 


Transferee Liabilty of Executors for Assets Wrongfully Distributed 





Estate of Harrison v. Commissioner, U. S. Tax Court, 16 T. C., No. 91 


Decedent who died in 1932 received distributions of rental dividends 
from a corporation in 1930. In 1940 the Commissioner issued notice of 
transferee liability to the executors for the unpaid income taxes of 
the corporation. The executors instituted the present proceeding 
immediately thereafter and in 1942 there was a final accounting of the 
estate and the executors were discharged. Petitioners contended that 
they were justified in closing the estate because of their reasonable belief 
that the Commissioner’s contention as to the transferee liability of the 
estate would be defeated by judicial decision in effect at that time, 
and that in any event the estate should not be liable for more than 
its pro rata share in the corporation’s income tax deficiency. The Tax 
Court rejected both contentions and held the estate liable for the full 
deficiency to the extent of assets received as transferee. 


A further stetement of the rigors of an executor’s transferee liability 
is found in the recent case of United States Trust Co. v. Commissioner, 
16 T. C. No. 84, March 29, 1951 where the court said in part, relating 
to the duty of a trustee to hold back future income where there had 
already been a disposal of the tainted funds: 

“Petitioner clearly cannot now absolve the trust of transferee liability 
by showing that the distributions of cash which were received from the 
transferor in 1930 were expended, distributed, or otherwise disposed of, 
or that the stock itself was sold by the trust prior to the receipt of the 
notice of transferee liability. Until 1948 when the corpus of the trust 
was distributed petitioner had ample time and opportunity to withhold 
enough of the trust income from the same life beneficiary who had 
received the distribution in 1930 to satisfy or protect itself against the 
Government’s claim... . 

“Petitioner complains that it now possesses no funds from which it 
can satisfy the liability determined by the Commissioner. Whether the 
distribution of all of the assets of the trust may render the Commis- 
sioner’s task in collecting the tax more difficult or whether he may 
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ultimately be forced to proceed against the petitioner individually under 
section $467 of the Revised Statutes or against the estate of the life 
beneficiary is of no concern to us in this proceeding. The sole question 
raised by the pleadings is the liability of the trust as a transferee and 
it suffices to say that, in our judgment, the trust and therefore the 
petitioner in its capacity as trustee is liable as a transferee under the 
provisions of section 311 of the Revenue Act of 1928.” 


Deduction of Estate Taxes Prior to Determining Widow’s 
Statutory Share 





Miller v. Miller, Ohio Court of Appeals, No. 4502, March 1, 1951 


Decedent’s widow elected to take against his will and was thereby 
entitled to one-third of the net estate. The widow contended that her 
share should be computed before deducting federal estate taxes. In a 
case of first impression the Ohio Court held that the widow was wrong— 
that the federal estate taxes should be treated like any other deduction 
and thus she was compelled to bear her proportionate burden of the 
whole of the federal estate tax. 


Gift Tax — Lewer Valuation for Blockage Denied Where 
Successive Gifts 





Maytag v. Commissioner, U. S. Court of Appeals, Tenth Circuit, No. 4148 


On March 8, 1944, the taxpayer created four trusts, one for the 
benefit of each of his four children. On that day he transferred to each 
trust 25,000 shares of the common stock of The Maytag Company; and 
on March 16, 1944, he transferred to each trust 10,000 shares of 
cumulative preference stock of the company. All of the transfers were 
made as gifts. In his gift tax return, the taxpayer reported the four 
gifts totaling 100,000 shares of common stock at a total value of 
$390,000, and the four gifts totaling 40,000 shares of preference stock 
at a total value of $1,048,000. 

The commissioner redetermined taxpayer’s valuation at a value 
equal to the mean of the high and low sales prices on the New York 
Stock Exchange on the dates of the respective gifts. The commissioner’s 
valuation was sustained on the ground that none of the gifts was so big 
as to have depressed the market so as to present a lower valuation 
had a sale of the amount of the gift been made. 
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Deductibility By Estate of Decedents Bonus Distributed to | 
Beneficiary 





Huesman v. Commissioner, U. S. Tax Court, 16 T. C. No. 81 


Bonus owed to decedent at the date of his death, collected by his 
estate and distributed to beneficiary was part of the corpus of the estate 
and not deductible by the estate as a distribution of income under 
I. R. C. § 162. 


The court stated: 


The claim which decedent’s estate had .. . was at all times part of 
the corpus of decedent’s estate. The fact that the Congress saw fit to 
relieve the hardship to a decedent, from an income tax standpoint, by 
requiring that the amount collected on such claim be reported as income 
of decedent’s estate, in no wise affects the character of this asset which 
was fixed and determined at the date of the decedent’s death. 

Our ultimate conclusion is further strengthened by those cases which 
hold that where capital gains are distributed by an estate, such dis- 
tributions are not deductible as payment of income under section 162 
where either the will or the law of the state having jurisdiction provides 
that such gains constitute corpus. . . . 


Gift Tax — Commissioner Barred Notwithstanding Failure to 
File Returns 





Stoekstrom v. Commissioner, U. S. Court of Appeals, District of Columbia, 
No. 10,744 


The statute making the three-year period of limitation in which a 
gift tax may be assessed inapplicable where no return was filed did 
not permit Commissioner to assess a gift tax ten years after gift was 
made when failure to file return was due to assurance of head of gift 
tax section that certain transfers came within annual exclusion. 


California Widow’s Allowance Paid By Trust Deductible in 
Determining “Distributable Income” 





MacMurray v. Commissioner, U. 8S. Tax Court, 16 T. C., No. 75 


Petitioner was to receive income from certain property placed in a 
testamentary trust which was to be paid by the executor until such time 
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as the property was to be distributed to the trustee. Under the will in- 
eome of the trust was to be applied to any family allowance paid peti- 
tioner during the administration of the estate. It was held that income 
from the trust in amounts equal to the family allowance paid to peti- 
tioner was not distributable to petitioner and therefore not taxable to 
her under I. R. C. § 162 (b). 


Capital Gains of Charitable Remainderman Deductible Notwith- 
standing Trustee’s Power of Invasion for Life Tenant 





Isaacson v. Clauson, U. S. District Court, Maine 95 Fed. Supp. 482 


Under testators will it was directed that the net income of his estate 
was to be paid to his widow during her life, with sole discretion in the 
trustee to pay over to the widow from time to time such part of the 
principal of the estate as might be necessary for proper support and 
maintenance of the widow and that on the death of the widow the princi- 
pal of the trust was to be paid to certain charities. The court held that 
certain capital gains realized by the trust were deductible by the trust 
under I. R. C. 162 since these gains were permanently set aside for chari- 
ties within the meaning of that section notwithstanding the trustee’s 
limited power of invasion of principal for the benefit of the widow. 


“Fear Money” Paid to Employee on Quitting Employment— 
Gift or Income 





Sydney B. Carragan v. Commissioner, U. S. Tax Court, Docket No. 24281 


On the termination of his employment from the Takamine Corpora- 
tion petitioner received a so-called severance allowance of $19,200. He 
had been in the employ of the company for 26 years. The court held 
that notwithstanding petitioners showing, that the money was paid 
pursuant to an old Japanese custom of paying “Tear Money” to an 
employee upon termination of long and faithful service the com- 
pensation was not a gift but was paid in return for services rendered 
and was therefore taxable income. 











Life Insurance Company 
Investments 


NEW avenue for the place- 

ment of policyholder funds 
has been opened up by a revision 
of the New York State law which 
permits life insurance companies to 
invest in common stocks. The 
effect of this legislation could be 
felt by life companies throughout 
the country, outside of New York. 
However, the amounts available 
for investment in common equities 
are relatively small. 


The maximum amount of com- 
mon stocks that could be pur- 
chased by New York life companies 
would be equivalent to only about 
one-third of the year’s increase in 
assets during the first year, and 
probably not much over 2 per cent 
of the annual rise in assets for 
each subsequent year. While the 
change in the New York law con- 
cerns directly only those companies 
having home offices in the Empire 
State, it could have an effect on 
all out-of-state companies which 
do a New York business. Under 
the old New York statute, not 
only were New York companies 
prohibited from purchasing com- 
mon stocks, but companies of 
other states wishing to do business 
in New York were required to 
show evidence of substantial com- 
pliance with the New York pro- 
visions. 

New York is now the thirty- 
fourth state permitting direct com- 
mon stock investments. Five other 
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states permit such investment by 
implication, since no mention is 
made of such investments in their 
laws. The states which still do 
not permit common stock pur- 
chases by life insurance companies 
are Arizona, Colorado, Iowa, 
Michigan, Mississippi, Missouri, 
Montana, Oklahoma and Wyom- 
ing. 

The New York law permits 
domestic life companies to invest 
in qualified common stocks up to 
3 per cent of their assets or one- 
third of their surplus, whichever 
is the lesser amount. In most 
cases, this works out to permit the 
investment of about 2 per cent 
of assets. To be qualified, the 
stocks must have a performance 
record of earnings. Amounts in- 
vested are limited both in relation 
to the assets of the insurance com- 
pany and the total capitalization 
of the corporation whose securities 
are acquired. 

Based on current assets and 
surplus, all New York life com- 
panies could now acquire over half 
a billion dollars of common stocks. 
In addition, it is estimated that 
out-of-state companies, whose com- 
mon stock holdings could be in- 
creased by consequence of the 
change, could add up to $300 mil- 
lion of common stocks to their 
portfolios. These are only posai- 
bilities, however, since some of the 
eompanies have already announced 
that they are not presently inter- 
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ments. 


Total life company stock invest- 
ments now stand in excess of $500 
million. As recently as 1945, such 
holdings were only $180 million. 
Some companies have already had 
extensive experience with common 
stocks. Just over a year ago, 209 
life companies held $372 million of 
such securities, averaging 1.34 per 
cent of their assets. In some 
cases, mostly the smaller com- 
panies, the common stocks ac- 
counted for 10 per cent or more 
of assets. Earnings on these shares 
ran well over the average earning 
rate on total investments. 
Savings Bonds 

Recent legislation permits the 
automatic extension of United 
States Series E Savings bonds for 
another ten year period. Investors 
who choose to hold their maturing 
Series E bonds will receive accrued 
simple interest of 2.5 per cent, 
annually, for the first seven and 
one-half years of extended owner- 
ship. Following this period, the 
interest rate will be stepped up to 
provide a yield of 2.9 per cent, 
compounded semi-annually, if the 
Series E bonds are held for the 
remainder of the second ten-year 
period. 

As at present, the extended E 
bonds may be redeemed for cash 
at any time. On the other hand, 
no action is required of owners to 
take advantage of the extension. 
Also, investors who prefer to re- 
ceive current income semi-annually 
are given the option of exchanging 
their maturing E bonds in amounts 
of $500, or multiples thereof, for 
2.5 per cent 12-year series G bonds 
bearing a special privilege of re- 
demption at par (at any time 
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beginning six months after issue 
date upon one calendar month’s 
notice) . 


FDIC Report 


As of the last year-end, total 
deposits of all insured commercial 
and mutual savings banks reached 
a new alltime peak of $168 billion. 
This figure was $11 billion or 7 
per cent higher than at the end 
of the preceding year. Practically 
all of the increase occurred after 
the outbreak of the Korean con- 
flict, which brought in its train 
an intensification of industrial and 
business activity. 

Commercial banks continued to 
add to their capital accounts, but 
not proportionately to their growth 
in assets. In consequence, the 
ratio of total capital accounts to 
total assets fell to 6.8 per cent, 
the lowest in two years. 

According to Chairman Maple 
T. Harl, the growth in assets ac- 
companying the decline in the 
capital ratio has been primarily in 
loans rather than Government 
securities. Accordingly, this in- 
volves greater risks than the 1940- 
45 expansion in assets which caused 
the previous low capital ratios. 
“In fact,” states Chairman Harl, 
“the present ratio of capital ac- 
counts to assets other than cash 
and United States Government 
obligations is the lowest since 
1928. Banks should make every 
effort to strengthen their capital | 
position in order to be prepared 
for any contingencies which may 
arise in the future.” 

The $52 billion of outstanding 
commercial bank loans at the end 
of 1950 far exceeded any previous 
total. Commercial and industrial 


loans, the largest single category 
of loans, showed the greatest in- 
crease; they advanced $5 billion 











or 30 per cent during the last six 
months of the year to a total of 
#22 billion. Real estate loans, 
totalling $13 billion, were about 
$1 billion greater. Consumer in- 
stallment loans increased some- 
what more sharply to a total of 
over $6 billion. Changes in the 
volume of real estate and con- 
sumer installment loans extended 
recent trends in these fields, while 
the sharp advance in commercial 
and industrial loans reflected sea- 
sonal factors, accelerated produc- 
tion, and speculative activity. 


Excess Profits Tax 


The excess profits tax will be 
allowed to expire in two years. 
This is the opinion of Beardsley 
Ruml, former chairman of the 
Federal Reserve Bank of New 
York. 

Despite the controversy likely 
to arise in the latter part of 1952 
and early 1953, Mr. Ruml feels 
that the tax will be permitted to 
lapse. As the basis for his con- 
clusion he points out that, in prac- 
tice, an excess profits tax is com- 
plicated and difficult to administer; 
that it produces grotesque and 
conspicuous inequities; and, finally, 
that the revenue from the tax will 
become progressively and propor- 
tionately less, even in the short 
period of its duration. 

According to Mr. Ruml, the ex- 
cess profits tax statute would cause 
the larger companies to “grow 
bigger and the small and weak 
to merge with them or die.” He 
also asserted that the tax has 
created two kinds of money— 
cheap earned dollars and expen- 
sive earned dollars. The cheap 
earned dollars are those, which if 
not spent, will be taxed at high 
marginal excess profits rates. The 
expensive earned dollars, on the 
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other hand, are those which. are 
taxed at ordinary rates. Under 
the present excess profits tax law, 
Mr. Ruml explains, the marginal 
rate is 77 per cent, which makes 
the cheap earned dollar worth 23 
cents. The expensive earned dol- 
lar is worth 53 cents, in view of 
the ordinary tax rate of 47 per 
cent; thus, it is worth more than 
twice as much as the cheap dollar. 
And if the marginal rate is in- 
creased even further, the cheap 
dollar will become even cheaper. 
Accordingly, he states, “The possi- 
bility of carelessness and waste as 
a result of Government-induced 
private spending is a matter of 
common knowledge.” 

It is not completely understood, 
Mr. Ruml observes, that the ex- 
istence of cheap dollars makes 
prudent many business activities 
that would not be prudent—except 
for the fact that the dollars ex- 
pended are cheap. Obviously, 
therefore, the excess profits tax is 
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a subsidy rather than a burden. 
It provides cheap dollars to the 
profitable and established com- 
pany. These are dollars which can 
and must be used by a responsible 
management to safeguard and to 
extend the position of such a com- 
pany against competition. 

States Mr. Ruml: “The excess 
profits tax had few friends among 
those in Congress or in the execu- 
tive branch who were knowledge- 
able about tax matters. In the 
absence of public hysteria, and in 
the presence of a legislative failure, 
it seems to me unlikely that suffi- 
cient strength can be mustered by 
the friends, old and new, of excess 
profits taxation to re-enact such a 
measure in 1953 when the present 
act expires.” 


Business Outlook 


In spite of the business uncer- 
tainties that we feel we face today, 
there is no reason to fear that our 
economy is in for really rough 
sledding, or that a full-fledged 
business recession is in the making. 
This is the opinion of F. Raymond 
Peterson, Chairman of the First 
National Bank and Trust Com- 
pany of Paterson, New Jersey. 

The temporary readjustment 
that many lines of business and 
industry are experiencing today is 
not likely to develop into a re- 
cession of sizable proportions. Mr. 
Peterson bases this forecast on a 
continued expansion of the capital 
goods industries, on the mainte- 
nance of consumer purchasing 
power, and on the absence of 
abrupt or drastic reversals in the 
current national defense and world 
rearmament program. 


Supplies of materials for civilian 
use are now far more plentiful 
than was anticipated last Fall. 
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Accordingly, he observes, the eur- 
rent adjustment is essentially one 
which began at the consumer level. 
This adjustment is the result of 
two main factors: elimination of 
the public’s fear of shortages and 
the very sharp artificial rise in 
prices that arose out of panic buy- 
ing. However, underlying this 
period of readjustment, is an essen- 
tially sound business picture and 
Mr. Peterson believes, that, in the 
long run, we shall regard the 
adjustment as a rather healthy 
business development. 


There are a number of underly- 
ing factors of strength in the busi- 
ness picture. It must be realized 
that a large part of our defense 
production has thus far been in 
the planning stage, and that such 
production will become increas- 
ingly large as the months go by. 
During each of the past three 
months, the defense program has 
required only about 8 per cent of 
total national production; Govern- 
ment purchasing, for the most 
part, has been in the “supplies” 
category and the real “hardware” 
of war is just beginning to be pro- 
duced. By the end of 1951, unless 
there is an abrupt reversal of the 
rearmament program, about 20 
per cent of industrial production 
is scheduled for defense and re- 
armament. And with the passage 
of the next few months, the inven- 
tories and stockpiles of raw ma- 
terial which have thus far been 
accumulated by the Government 
will be reduced as guns, planes 
and tanks start to roll off the pro- 
duction lines. 


Also to be considered is the 
strength of the capital goods in- 
dustries. Creation of new plants 























and equipment for industrial pro- 
duction has started to expand by 
leaps and bounds. As an example, 
the machine-tool industry has a 
backlog of orders which cannot be 
filled for the next year and a half. 


Consumer purchasing power, in 
spite of spotty, temporary unem- 
ployment in certain sections of 
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the country, is still at the highest 
level in history and will probably 
continue to grow. By the end of 
the year, it will probably be about 
$15 billion higher than it was in 
1950. And this purchasing power 
in the hands of the public will 
enable consumers to sustain a high 
level of retail business. 
















WORLD RESOURCES AND INDUS- 
TRIES. By Erich W. Zimmermann. 
& Brothers, New York. 1951. 
$7.50. Pp. 882. This book, a complete 
revised edition of an earlier volume, ap- 
proaches resources functionally, defining 
them not as raw materials alone, but as 
raw materials plus all the factors needed 
to utilize them. It includes a balanced 
consideration of geographical, economic, 
historical, sociological, technological, and 
political aspects of the subject, and con- 
tains hundreds of up-to-date maps, 
charts, and tables. 


INFLATION AND THE INVESTOR. 
Axe-Houghton Economic Studies. Tarry- 
town Press, New York. 1951. 50c. Pp. 26. 
A revised up-to-date edition of a study 
originally prepared in 1933 to ascertain 
the effects of inflation on different types 
of property in a number of European 
countries. A short section comparing 
movements of commodity prices and 
common stock prices in the U. S. over 
the past —— has been added. hits 

boat g 

WHERE WILL TOMORROW’S OPPOR- 
TUNITIES BE? By John J. Carter and 
Research Associates. American Institute 
for Economic Research, Great Barring- 
ton, Mass. 1951. $1.00. Pp. 3%. This 
bulletin contains an analysis of future 
economic progress as reflected in current 
trends in population, bank, and mone- 
tary data, industrial development, and 
other indicators. 


TAX SAVINGS IN REAL ESTATE 
TRANSACTIONS. Bureau of Analysis, 
Davenport, Iowa. 1951. $5.00. Pp. 98. 
This book offers solutions to the tax fac- 
tors involved in handling real estate, il- 
lustrated by examples, and supporting 
each tax saving method with authorities. 

roe. i 

THE MANAGEMENT OF BANK 
FUNDS. By Roland I. Robinson. Mc- 
Graw-Hill, Inc. New York. 1051. $5.50. 
Pp. 425. A collection of the unwritten 
traditions of banking including the pro- 
tective employment of funds, bank 
loans, practices and policies for specific 
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loan types, commercial-bank investment, 
and ‘the sources and uses of bank profits. 


WALL STREET EXPLAINS ITS OP- 


ERATIONS. Edited by Phillipp H. Loh- 
man and Franc M. Riccardi. New York 
Institute of Finance, 20 Broad Street, 
New York 5. $3.00. Pp. 274. The editors, 
members of the faculty of the Univer- 
sity of Vermont, have assembled the ad- 
dresses of thirty leading investment busi- 
ness executives which were delivered to 
University of Vermont students during 
the past summer at the New York Insti- 
tute of Finance. Important and essential 
phases of the security brokerage business 
are thoroughly explained and, in addi- 
tion, there is an excellent treatment of 
investment analysis. This latter section 
is of particular interest to bank invest- 
ment officers since separate chapters are 
devoted to such topics as Bond Ratings, 
Corporate Bonds v. Municipals, Intan- 
gible Factors in Public Utility Analysis, 
Trends in Public Utility Financing, The 
Money Market and Factors in Security 
Analysis, etc. 

The presentation, though comprehen- 
sive, is matter-of-fact. The subject- 
matter, though advanced in nature, is 
therefore readily understandable. The 
text is a welcome addition to the field 
of securities. 


DUTIES AND RESPONSIBILITIES OF 


A BANK AUDITOR AND/OR COMP: 
TROLLER. The National Association 
of Bank Auditors and Comptrollers, 38 
South Dearborn Street, Chicago. 1951. 
Pp. 49. The results of a Survey con- 
ducted by the NABAC to determine the 
position of a bank auditor and bank 
comptroller and to establish their duties 
and responsibilities. 


DIRECT PLACEMENT OF CORPO- 


RATE SECURITIES. By E. Raymond 
Corey. Division of Research. Harvard 
Business School. Boston. 1951. $8.50. 
Pp. 288. An analysis of the direct 
placement technique and its rapid ex- 
pansion during the present generation of 
special interest to those directly con- 

















cerned with the investment policies of 
life insurance companies or the borrow- 
ing policies of industrial corporations. 


COMMUNITY TRUSTS OF AMERICA, 
1914-1950. National Committee on 
Foundations and Trusts for Community 
Welfare. 10 South LaSalle Street, Chi- 
cago. 1950. Pp. 52. A review of the de- 
velopment and present status of Com- 
munity Trusts in the U. S. and Canada. 


SLIGHTLY OVERDRAWN. Edited by 
Thomas L. Stix. Simon and Schuster. 
New York. 1950. $1.50 Pp. 62. A collec- 
tion of cartoons about banks, bankers, 
and depositors. 


THE DEFENSE PROGRAM AND THE 
EXCESS PROFITS TAX. Machinery 
and Allied Products Institute. 120 South 
LaSalle Street, Chicago. 1950. This pam- 
phlet begins with the objections of the 
Machinery Institute to any kind of Ex- 
cess Profits Tax at this time and then 
lists the provisions that such a bill should 
contain assuming that the Congress feels 
it mandatory to pass the tax. 


SELECTED REFERENCE LISTS. In- 
dustrial Relations Section. Princeton 
University, Princeton, N. J. 1951. 1léc 
each. A list of source material on Recent 
developments in state temporary disa- 
bility msurance legislation. 


DOLLAR SHORTAGE AND OIL SUR- 
PLUS IN 1949-1950. By Horst Men- 
dershausen. International Finance Sec- 
tion. Princeton University, Princeton, 
N. J. 1950. The affect of the dollar short- 
age in Europe upon American oil inter- 
ests and the resolution of the ensuing 
conflicts is discussed in this essay, the 
eleventh in the series Essays in Inter- 
national Finance. 


MAXIMUM UTILIZATION OF EM- 
PLOYED MANPOWER. Industrial 
Relations Section, Princeton University, 
Princeton, N. J. 1951. $1.00. Pp. 54. A 
check list of company practice to aid the 
individual company in attaining the most 
effective use of employed manpower. 


BONDED DEFENSE AGAINST THE 
CHECK FORGER. The Surety Asso- 
ciation of America. 60 John Street, New 
York. 1950. This small pamphlet dis- 
cusses the nature and functions of the 
Depositore Forgery Bond and the pro- 

tection it provides against the forger. 
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CREDIT MANUAL OF COMMERCIAL 
LAWS 1951. National Association of 
Credit Men. One Park Avenue, New 
York. 1950. $10.00. Pp. 882. A summa- 
tion for credit and financial officers of 
all laws, both state and federal, which 
affect business transactions. 


MONOPOLY AND FREE ENTERPRISE. 
By George W. Stockings and Myron W. 
Watkins. The Twentieth Century Fund. 
New York. 1951. $4.00. Pp. 596. A dis- 
cussion of the monopoly problem and the 
aects of legislation upon it, concluding 
with a report and recommendations by 
the Committee on Cartels and Monopoly. 


FACTS AND FIGURES ON GOVERN- 
MENT FINANCE 1950-51. The Tax 
Foundation, 30 Rockefeller Plaza, New 
York. 1950. Pp. 209. This volume, the 
sixth in a series, contains an extensive 
coverage of current and historical statis- 
tics relating to the fiscal operations of 
federal, state, and local governments. 


HOW TO RUN A SMALL BUSINESS. 
By J. K. Lasser. McGraw-Hill, Inc. New 
York. 1950. $3.95. Pp. $50. A practical 
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Now available in a handsome and dur- 
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thousand dollars, for any number of 
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six, at from $ to 24 per cent. $4.50 
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manual for the small businessman cover- 
ing every basic business subject includ- 
ing finance, insurance, merchandising, 
and salesmanship in terms of small busi- 
ness. 


THE POWERS AND DUTIES OF COR- 
PORATE MANAGEMENT. No. 3 in 
the series, Social Meaning of Legal Con- 
cepts. New York University School of 
Law. 1950. $1.50. This booklet contains 
discussions of ‘the historical inheritance 
of American corporations, corporate man- 
agement as a locus of power, its economic 
responsibilities, and the balancing sover- 
eignties of management and government. 


ANGLO-AMERICAN ECONOMIC RE- 
LATIONS. The Brookings Institution. 
Washington, D. C. 1950. 60c. Pp. 74. 
The courses of action open to the United 
States in regard to the most important 
current issues in Anglo-American economic 
relations are discussed in this pamphlet, 
second in the series of Problem Papers. 


THE SECURITY OF THE MIDDLE 
EAST. The _ Brookings Institution. 
Washington, D. C. 1950. 60c. Pp. 66. 
This pamphlet, the first in a series of 
Problem Papers, analyzes the situation 
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in the Middle East and suggests methods 
of increasing Middle Eastern security 
with respect to disruptive forces, both 
internal and external. 


THE FORBES MANUAL FOR PLAN- 


NING PERSONAL SECURITY. B. C. 
Forbes & Sons, 80 Fifth Ave., New York. 
1950. $10.00. Pp. 160. A book in loose 
leaf form that should prove a real help 
to the individual in planning or review- 
ing the management of his personal es- 
tate. The relative advantages and dis- 
advantages of all fields of investment are 
discussed along with helpful advice about 
each. 


PERSONNEL ADMINISTRATION AND 


LABOR RELATIONS IN DEPART- 
MENT STORES. AN ANALYSIS OF 
DEVELOPMENTS AND PRACTICES. 
Industrial Relations Section, Department 
of Economics and Social Institutions, 
Princeton University. 1950. $2.50. Pp. 144. 
A new study which seeks to find out to 
what extent and in what ways store per- 
sonnel practices have changed since 1935 
and what has caused the changes. This 
analysis should be of substantial help to 
store executives responsible for the devel- 
opment of policies. 
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URGENT — BANKERS | 
| and BANK TELLERS 


You have never read a book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
bank teller will want to get his copy 
now. 


Today’s bank teller should understand the 
importance of his job and the opportunities 
it holds for the future. Here is a new book 
that covers the everyday problems of the teller, the necessity for a broad, 
careful banking education, and the ways to develop executive ability. This 
book is indispensable to the ambitious teller; it places at his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
By Edgar G. Alcorn 


Yet this comprehensive book is not limited in scope to bank tellers. It can also 
serve as a guide for bank executives who want to know how to select the right man for 
the all-important job of teller, and how to train him in the most efficient and profitable 
manner for advancement in his field. Both teller and banker who realize the respon- 
sibility, to the bank and the public, that accompanies this job will want to read, then 
study, this book. Only a glance will reveal how thoroughly and clearly every phase 
of the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition is limited in number. If you do not feel satis 
fied with the book, return it in five days and pay nothing. 


Among the complete subjects you'll 
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TEAM UP WITH THESE TYPICAL AMERICANS 
IN THE PAYROLL SAVINGS PLAN! 


* Mrs. Eleanor Minkwic, 
drill press operator of Bur- 
roughs Adding Machine Com- 
pany, introduces her Army 
veteran son, Vernon, to her 
boss, Burroughs President 
John S. Coleman. “In 19421 
began buying Savings* Bonds 
through the Payroll Savings 
Plan at Burroughs,” says Mrs. 
Minkwic. “Today theyre help- 
ing Vernon’s G.I. allowance to 
see him through college!” 


US Sanings Bards are Dofnse Bontls 
Buy Them Regularhy! 


Topay join other Americans—business leaders and employees—in 
their drive to make our country more secure. If you’re an employee, 
go to your company’s pay office now and start buying U. S. Defense 
Bonds through the Payroll Savings Plan—the safe, sure way to save 
for America’s defense and for personal dreams-come-true. 


If you’re an employer, and have not yet installed the easily han- 
dled Plan, you will soon be contacted by one of industry’s leading 
executives. Sign up with him—and help him put the Plan in every 
company! It’s a practical way to help preserve our nation’s future 
and the very institutions that make our lives worth while! 
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